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OT PEAAKTOPA

B coBpeMeHHBIX YCIIOBHSIX Pa3BUTHS MUPOBOI s3KOHOMUKH Nepen Ka-
3aXCTaHOM CTOMT 3a7iaya chOpMUPOBATh IKOHOMUYECKY IO MIOJIHTUKY, TO-
3BOJISIIONIYI0 MAKCUMU3UPOBaTh 3PHEKT OT 106bIYN HEPTAHBIX PECYPCOB,
SIBASIIOLIMXCS TOCTOSIHUEM BCEIO Ka3aXCTaHCKOTO Hapoua.

BkoHoMHUecKHe M3MeHeHus B Pecnybauke KazaxcraH cepbe3Ho OT-
PasuIIUCh HAa NMPaBOBOM MeXaHU3Me PeryJiMpoBaHus cepbl HEAPOIONL-
30Ba"ys. PasBuTHe puIHOYHLIX OTHOILEHWH B HEPOITOIb30BAHUU CIOCO0-
CTBOBAJIO [Iepexody OT cyliecTBoBanLiero aiMMHUCTPaTUBHO-JIHUCH3HOH-
HOTO MOpSAAKa OTHOLIeHWH B cdepe HeApOoNb30BaHMsI K KOHTPAaKTHOMY.
OaHako YCWJICHHE JOTOBODHBIX Havan B ﬂeﬁCTBleIﬂeM 32KOHOAATEJILCTBE
He 03HayaeT, YTO TOCYIapCTBO B TAKUX KOHTPAKTaX BhICTyNaeT oqHOB0KO,
T.€. TOABKO KaK OIHH W3 YYACTHHKOB IrpaXX1aHCKO-IIpaBOBbIX J1OIOBOPOB.
Henb3st He yYUTBHIBATh APYTYIO CTOPOHY — rOCYJapcTBO MPU3BaHO BBIMOJ-
HATb PeryisiTUBHBIE DYHKUMH, KOTOpble BJIMSIOT Ha UCNONHEHHE CaMUX
ZIOTOBOPOB. MMeHHO 5TH NpoGIeMBl SIBJISIIOTCS CEroiHS Hauboee JUCKYC-
CHOHHBIMK B cepe Heaponoib3oBaHUsa. TakuM obpa3oM, B HacTosllee
BpEMsl TMTPOJOJIXKAETCH hOI/lCK ONTHUMAJIBHOTO COOTHOLIEHHA IOTOBOPHBIX
Y aAIMHHUCTPATHBHO-[1PABOBBIX HaYall B PeryJIMpOBaHUM Hellponoab30Ba-
HHsIL.

be3ycnosHO, paloHaibHOE MCMNOIL30BAHUE TOCYIapCTBEHHON c0b-
CTBEHHOCTH B PBIHOYHOM CHCTEME JI0JIKHO JHOCTUTaThCst METOAAMU KOH-
KypeHTHOi1 60pb0bt, 2 He MeToAaMU AAMHHUCTPATUBHOIO OCYJapCTBEH-
HOTO peryJMpoBaHysi. BMecTe ¢ TeM, Bbi3bIBaeT COMHEHUE, YTO TOJIBKO
rpaXXgaHCKO€ 3aKOHOOAaTe/ILCTBO CIoCcoBHO CBOMMH HOpMaMH obecneyuTs
BO3MOXHOCTb YCTAHORJEHHsi GanaHca npas YU 06513aTeIbCTB MeXIy obna-
JaTesieM MpaBa HeNpOMoiL30oBaHus 1 rocynapcTsoM. [loaTomMy pa3sutue
3aKOHOZAATEJIbCTBa B chepe HeLpornoab30BaHHA LOJKHO WATHU 1O NYTH
ONTUMAJIbHOIO COUCTAHUS TPAXKAAHCKO-TIPABOBLIX B aIMHHUCTPATUBHLIX
PETYJSITOPOB MEX/Y FOCYAapCTBOM H HeIPOTOJib30BaTelleM.

B pa6ore C. 3uMaHoBa «['ocynapcTBO M KOHTPaKThi B cepe HedTs-
HbIX OHEDHHHﬁ» OTpa3UJICs TJ1aBHbIM acrekT JINCKYCCUM MEXy OpUCTa-
MM, NPEACTABRSOLIMMH HHTEPECHI FOCYapCTBa, U HePCTIO/b30BaTEIIMU
B IMIE UHOCTPAHHbIX HHBECTOPOB. Tax OOJAYYHUJIOCH, YTO CNeUHa/INCThl B
obnacTu rpaXAaHCKOro rnpasa ctajld akKTUBHBIMM CTOPOHHHWKaAMU KOHLEI-



LMK paBHbIX NapTHEPCKHUX OTHOLLIEHUI TOCYAapCTBa U HePONojib30BaTe-
Jieil B KOHTpaKTax B cdepe Helpornonb3oBadus. C ApYroi CTOpoHbI, aka-
neMuk C. 3MMaHOB Ha OCHOBe rAyGOKOro aHaiu3a Bcex UCTOPHUECKHX U
TEOPETHYECKHX aclieKTOB 3aKOHOATEbCTBA M0 3TOMY BONPOCY Ja yeT-
KO€ ¥ 0DOCHOBAHHOE NTOHUMaHU1e POJIH FOCYAApPCTBA B KOHTPAKTaX Ha Hell-
PONoJIb30BaHHE B COBPEMEHHBIX YCIOBHSIX.

BaxXHO MONYEPKHYTh: HECMOTPS HA TO, YTO MHOTHA ero OMMOHEHTH!
fepexou/ii paMKU LMBUJIM30BAHHOIO HAYYHOIO Cropa, Mo3Bojisisi cebe
TeHIEeHLIMO3HbIe BbICKA3bIBAHUS U CPaBHEHHS, Y HHUX He Halljaoch GoJiee
WIK MeHee Cepbe3HOro apryMeHTa, KpoMe Kak 3alllMTa MpaB KHOCTpaH-
HBIX UHBECTOPOB

OcobeHHO X0Tenoch Obl OTMETUTh CJIOXHbBIE 1ePeroBOPbl C MHOCTPaH-
HbIMHU NOAPSNIYUKAMH, KoTopbie B 2004 rofy noaHOCTbIO OTPHLAJIHY PaBO
rocyAapcTBa Ha MPUOPUTETHOE MpHOOpeTeHMe NpojaaBaeMoii noiy B Ka-
waraHckoM npoekre. [loapsiuuKy 3auacTyio ONepyUpPOBAIM apryMeHTa-
MH, KOTOpble OBUTH 3aKperieHbl B ronoxeHusix CornauleHust o pasaene
nponykuun no CesepHoMy Kacnuio ot 18 Hoa6ps 1997 roma. Pykoson-
ctBo AO HK «KazMyHaitl'a3» noHMMa1o, 4TO KOHTPAKThI Ha HellpOIojb-
30BaHHe, MOANUCAHHbIE B MEPEeXOAHbIT NepHOA Pa3BUTHS HAILETO Tocy-
[IapCTBa, UMeJIH PSI HelOCTaTKOB, MOCKOAbKY TaKUe KOHTPaKThl TOTOBH-
JINCH, KaK NIpaBUfO, HHOCTPAHHBIMU I0PUCTIAMH CO CTOPOHBI 3apyOeXHbIX
uHBecTOpoB. [IpM 3TOM YacTo MpaBoBasi OCHOBA OTAENbHBIX MOJIOXeHHIH
KOHTPaKTOB He MMeJia aHaJlora B AEHCTBYIOILEM 3aKOHojaaTenscTBe Pec-
ny6suku Kasaxcran. [TosToMy npu neperoBopax nmokynku gonu B Kaia-
raHe, Ka3axcTaHCKO¥H CTOpoHe TpeBOoBainCh pazbsiCHEHHUS O MIOJTHOMOYK-
X rOCYlapcTBa, UCXOAsIIUE He TONbKO U3 3aKJIH0UEHHOTo JI0T0BOpa, HO U
B UENIOM U3 IEACTBYIOLIErO 3aKOHOAATENLCTRA B niepron 3akiitouenns CPIT.
Ob6paiuenne pykosonctsa AO HK «KasMynaitl'a3» k akagemuky C. 3u-
MaHOBY B CJIOXHbBI#i NEPUOA MEPeroBOpoB, NMO3BONUAO Pa3BUTb U yKpe-~
NMUTH TeopeTUUecKylo 6a3y IS YTBepKIeHH s Mpapa npuodpeTeHus rocy-
napctsoM 8,33% ponu B npoexte Kainaran. Yetkue pasbscHenus, JaH-
Hbie C. 3MMaHOBBIM B Iy6IHKALUSX, SIBUJIMCH TEM OCHOBaHHUEM, KOTOpOe
MO3BOSIMAO BbIPabOTaTh CTPOMHYIO ¥ OECTIPOMTPHILIHYI0 KOHUENIMIO B
XOJIe TIEPEroBOpPoOB O NpUOpPUTETHOM MpaBe Pecnybauku KazaxcraHn Ha
1IPOJIaBAEMYI0 AOMK0 ¥ HALIAO B MOCMEAYIOUIEM OTPaXeHHe B 3aKOHOMa-
TenbcTBe Pecny6auku KazaxcTaH.

BaxHO Tak ke NOAYepKHYTh, 4To pabota akanemuka C. 31iMaHOBA CHIT-
pajia pellawliyio poib B BONpoce NpuobpeTeHUs Aoau B npoekTe Kaiua-
raH ellie 10 Mepuoia BO3pacTaHus LieH Ha HedTb Ha PbIHKAX, TO €CTh KOT-
Ja 8,33% nong otieHuBanacs B 913 man noanapos CILA, npu 1ieHe 3a 6ap-
penb HedTH Mapku «Bpedt» 25—31 gonnapos CILHA B 2003 ropy. B 2005
roay LeHb Ha HepTh 3TOM MapKH MOACKOUYWIN B IBA pa3a U AEpXKauch B
iHTepBaje ot 57 no 77 nonnapos CLIA 3a 6appens, U COOTBETCTBEHHO,
VBEJIMUYWIIACh CTOUMOCTh BBIKYIUIEHHOM pecnyGiukoi aonu. Takum ob-
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pa3oM, ceroaHs pecry6sanka obiagaeT noJieil B poeKTe, phIHOYHAs LeHa
KOTOpO# cyllleCTBeHHO Bbipocha.

bnaronapsa 6eckopbICTHOR U TaNaHTAWBOI paboTe MaTpa lopuavtec-
Kol Hayky akagemuka C. 3uMaHoOBa pecny0/1Ka BriepBbie B UCTOPUU CBO-
€ro rocyJapCTBEHHOr0 pa3BUTHs BEPHYJIA 4acTb CBOMX CTpaTerMuyecKMX
pecypcoB. Ha ocHoBe TeopeTHueckux pa3paboTok akanemuka C. 3uMaHo-
Ba O POJIM U MecTe rocyapcTBa B KOHTPaKTaX Ha HelpoOMoJib30BaHUE U
[ipoBeicHUe HedTAHBIX ONepauuii cerogHsl CTaBUTCs Bompoc o6 ycuie-
HuY 3(hheKTUBHOCTH rocyJapCcTBEHHOIO PeryJIMpOBaHUs B CTpateruyec-
KH BaXHBIX CEKTOPaX 3KOHOMHKHU. [[OTOBUTCSA ClieLManbHbIH 3aKOHOMPO-
€KT 0 COXPaHEeHUH CTpaTerMueCKUX pecypcoB He ToJbKO B 00J1acTH Hel-
PONOJIb30BaHHs, HO H B APYTUX BaXHBIX chepax 3KOHOMHKH Pecrniybiinku
Ka3saxcraH. '

Ynpasasiommit 1HpeKTopa
AO «Xonmuur CaMpyk»,
HOKTOP JOPMARYECKHX HayK
K.Cagpuroe



FROM THE EDITOR

In modern conditions of development of economy there is a task be-
fore Kazakhstan to organize the economic policy allowing to maximize
effects from extraction of oil resources which is the property of all Kaza-
khstan people.

Economic changes in the Republic of Kazakhstan were seriously re-
flected in the legal mechanism of regulation of mineral resource use sphere.
Development of market relations in mineral resource use promoted the
transition from the existing administrative - license order of relations in
sphere of mineral resource use to contract ones. However, strengthening
of the contractual beginnings in the current legislation does not mean,
that the state in such contracts acts one-sidedly, i.e. only as one of partic-
ipants of civil-law contracts. It is necessary to take into account other
side; the state is called to carry out regulating functions, which influence
execution of contracts. These problems are the most debatable in mineral
resource use sphere today. Thus, search of an optimum ratio of the con-
tractual and administrative - legal beginnings in regulation of mineral re-
source use has been continuing now.

Certainly, rational use of the state ownership in market system should
be achieved by methods of competitive struggle, instead of methods of
administrative state regulation. At the same time, it causes the doubts,
that only the civil legislation is capable to provide an opportunity of an
establishment of balance of the rights and obligations between the owner
of the right for mineral resource use and the state by its norms. Therefore
development of the legislation in sphere of mineral resource use should
make an optimum combination of civil and administrative regulators be-
tween the state and mineral resource user.

In S.Zimanov’s work «The State and contracts in sphere of oil opera-
tions» the main aspect of discussion between the lawyers representing in-
terests of the state and mineral resource users was reflected on behalf of
foreign investors. Consequently, experts in the field of civil right became
active supporters of the concept of equal partner relations of the state and
mineral resource user in contracts in sphere of mineral resource use. On
the other hand, the academician S.Zimanov has given the precise and
proved understanding of the role of the state in contracts on mineral re-
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source use in modern conditions based on the thorough analysis of all
historical and theoretical aspects of the legislation on this question.

It is important to emphasize, despite of the fact, that sometimes its
opponents passed frameworks of civilized scientific dispute, affording,
tendentious statements and comparisons, managed to find more or less
serious arguments, except of the protection of the rights of foreign inves-
tors.

Especially it would be desirable to note complex negotiations with a
foreign contractor, which completely denied the right of the state on pri-
ority purchase of exposed share in Kashagan project in 2004. Contractors
have used the arguments frequently, which have been fixed in positions
of the Agreement on division of production of the Northern Caspian Sea
from November 18, 1997. The administration of the joint-stock national
company «KazMunaiGas» have understood, that contracts on mineral re-
source use, signed in transition period of development of our state had a
number of lacks because such contracts were prepared, as a rule, by for-
eign lawyers on the part of foreign investors. Thus, the legal basis of sep-
arate positions of contracts had no analogue in the current legisiation of
the Republic of Kazakhstan frequently. Therefore, the Kazakhstan side
required explanations about powers of the state proceeding not only from
the made contract, but also from the current legislation during conclusion
of the Agreement on division of production at negotiations about the pur-
chase of shares in Kashagan. The reference of administration of joint-
stock national company «KazMunaiGas» to academician S.Zimanov dur-
ing the complex period of negotiations, has allowed to develop and
strengthen the theoretical basis to state the right for purchase of 8,33 % of
share in Kashagan project by the state. The precise explanations given by
S.Zimanov in publications were the basis, which has allowed developing
the harmonious and safe concept during negotiations about the priority
right of the Republic of Kazakhstan for buying exposed share and that
has found reflection in the legislation of the Republic of Kazakhstan.

It is important to emphasize also, that work of the academician
S.Zimanov has played the main role in the question of purchase of a share
in Kashagan project before the period of increase of the prices for oil in
the markets when 8,33 % of the share was estimated in 913 million US
dollars, at the price for barrel of oil of mark «Brent» was 25—31 US dollars
in 2003. In 2005 the price for oil of this mark jumped up twice and kept in
an interval from 57 up to 77 US dollars for barrel, and consequently the
cost of the share purchased by the republic increased too. Thus, the re-
public possesses a share in the project which market price has essentially
grown today.

Due to thorough and talented work of the master of Law of the acade-
mician S.Zimanov, the republic has returned a part of the strategic re-
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sources for the first time in the history of the state development. On the
basis of theoretical development of academician S.Zimanov about the role
and place of the state in contracts on mineral resource use and carrying
out of oil operations today put forward the question on strengthening of
efficiency of state regulation in strategically important sectors of econo-
my. The special bill about the preservation of strategic resources has been
prepared not only in the area of mineral resource use, but also in other
important spheres of economy of the Republic of Kazakhstan.

The managing director

of the joint-stock company «Holding Samruk»,
the doctor of jurisprudence,

K.Safinov



UHBECTOPbI U KOHTPAKThbI B HE®THHON
OTPACIH®

3a nocJyieqHre rojbl, 0COGEHHO 32 MOCJeIHUE MeCsLbl, KaK B
fieyaTd, TaK U Ha OpraHMU3yeMbIX KPYTJIBIX CTOJIaX U KOH(EPEHLUSIX
CTaNy aKTUBHO 00CYX/JaThCs BOMPOCH!, CBA3aHHbIE C COIIALICHHSI-
Mu o pacnpenenenuu nponykuuu (CPIT) u HasloroBoil cucreme B
HedTerazoBoit 0Tpaciiu, 0 poJM rocyiapcrba B AOFOBOPHbBIX OTHO-
[EeHUSX Ha HeIpONoJb30BatHHUe U O Npelesiax ero rpas Kak coOCTBeH-
HHKa HeJIp K KaK OJIHOM M3 CTOPOH B 3THUX JOTOBOPHBIX OTHOLLEHH-
ax. Cpedy HUX 0CODYIO aKTYyaJIbHOCTh IPUOOpeN BOMpOC O Tipaee
NpHoOpeTEHHs TOCY1apCTBOM A0JIM B NIaKeTe NpoekTa B HedTAHO!
OTpacyy, IOJIH, TPeIToOXKeHHONR OMHUM U3 €ro Y4acTHUKOB Ha 1po-
Jlaxy BOOOIE U O NIPaBOMEPHOCTH OTPULAHMS 3TOrO MpaBa rocy-
JapcTBa APYTUMH YUACTHUKAMU, 00heJUHEHHBIMK B KOHCOPILIMYM,
COCTOSIIMHN U3 OMHUX MHOCTPAHHbIX NOAPSIHBIX KOMIIaHHIt, B 0CO-
GenHOCTH. JIaHHas cTaTbs MOCBSIliEHa MOCIeIHEMY BOITPOCY.

006 oaHom ponoyHennk K 3akony PK
«O HeIpax M HeIpOI0/b30BAHHN»

B Havane anpesns c.r. Bepxuss anarta [Tapiamedra — Cenrar,
o0cyXas U3MeHeHHs: 1 foroideHus K Yka3sy [lpesuneHra Pecriy6-
quku KazaxcraH, uMerolieMy ciy 3akoHa, «O Heapax 4 Helpo-
NOJIb30BaHKU» BHEC CBOE JOTIOJIHEHHWE K cTaThbe 71 YKasza B BHAe
TpeTbeil ee YacTh, KOTOopoe Iiacuio: «B 1essix coxpaHeHns 1 yx-
perieHUsl peCypCHO-3HepreTHYeckoi OCHOBbI 3KOHOMHKIH, B HO-
BBIX, @ TAKXe YXe MOANMUCAaHHbIX KOHTPaKTaxX Ha HeAponob30sa-
HHUE, FOCYAapCTBO UMeCT NIPHOPUTETHOE MPaBo repel ApYyroi cro-
POHO¥ KOHTPAKTa WIH yUYaCTHUKaMH I0PUAHUYECKOro JIMLA, UMeto-
[ero NpaBo HeapOIoNb30BaHusl, ¥ MHbIMM JIMLIAMH Ha IpUoGpeTe-
HME OTYYXKIAEMOTO [1paBa HeIpOIoJib30BaHUS (€TI0 YACTH) HITH vac-

! CraTbsi ¢ HeBONIBLINMH COKpalleHHsIMU ONly6GIMKOBaHa B razete «Kasaxcrati-
cKasi npapaa». 2004. 28 mag.



TH 00JIM (M1aKeTa akuiil) 8 I0pHUAMYECKOM Jiuile, UMeIoIeM TIpaBo
1eJPOTOJIb30BAHMS ., HA YCIOBMSIX HE XYKe YCIOBKI, NpeiloXeH-
HBIX IPYTHMH NOKynaTessiMi»!. Hackonibko MHE H3BeCTHO, 3TO 10-
NOJIHEHUE UMEET CBOUX CTOPOHHMKOB M HEMAaso MPOTUBHUKOB, B
ocHoBHOM BHe [lapnamenTa. Cyns 1o ToMy, 4TO TaKOMY IOTIONIHE-
HUKO NIPUJIAETCSE PAHT 3aKOHA, BHAMMO, OHO MMeeT BaXXHOe 3Haye-
Hue. Tak oHo u ecThb. Ecyii ckazaTk npaBay, OHO BBEI3BAJIO OBILIMp-
1YIO PeaKLIMIO CO CTOPOHBI HHBECTOPOB W IPYILI, BOBJIEYeHHBIX WU
VYACTBYIOLIMX B OTHOLLEHHAX HEAPOIOIb30BaHU. BIoIHe BO3MOX-
HO ¥ IOTYCKal0, CMOTPSt HACKOJBLKO 3TH CUJIbI BIUSTENbHE], UTO 3Ta
nornpaeBka OyaeT 3aMOpOXeHa, U3MEHEHA WU CHSATA Ha COBMECT-
oM 3acenanun oberx Ilanar IMapnamenTa. OaHaKo npobieMbl, ONK-
caHHbIe B gonoHeHnn CeHara, OCTaloTCs B PeaIbHOCTH, SIBIISIIOTCS
MPUHUMTIHATIBHBIMU W PELLIEHUSI UX OTHOCSITCS K YMCITY aKTYyaIbHBIX
3aAadu.

Ecnu BblWwIEHUTH TaBHOS B COAepKaHUM JonofiHeHus1 CeHara,
TO peyb UMIET O TOCYAAPCTBE M KOHTPaKTe, 3aKJII0UeHHOM UM Ha Hell-
POI10JIb30BaHUE, O POJIU U MeCTe roCyJapCcTBa B 3TUX JOTOBOPHBIX
OTHOLIEHHSIX U O [TIpaBe rocy1apcTBa caMoMy ObITb OZHMM U3 y4acT-
HHUKOB HEIPOMOJIb30BAHUS — UMETh OJIIO B MMaKeTe aKiU1ii U B co-
CTaBe IOPUAMYECKOro nula, ob6iajaouiero NpaBoM HeIporoab30o-
BAHUS.

Ha nepBblii B3rsa onofiHeHUe HarpapieHO Ha peryJiMpOBaHuE,
KaXKeTcst, YaCTHOTO BOIIPOCA — Ha KOHCTATALMIO IIpaBa rocyaapcTaa
ObITh YYaCTHUKOM, NpUoDpeTaTh L0 B [TaKeTe aKUMA Ha Helpo-
110J1b30BaHue B CAyYae OTUYKIASHUS (MpoJaXKu) CBOeiH OJIU B Ipo-
CKTE OMTHUM U3 yUACTHUKOB AOTOBOPHBIX OTHOLIEHUH Ha HeIpOTlo/ib-
soBanue. [Tpuuem, BKIIIOYeHa OFOBOPKA O TOM, YTO 3TO TPOU30HIeT
«Ha YCJIOBUSIX HE XYXe YCJIOBUI, 4eM MpeIJIOXEeHHBIX IPYTUMH T10-
KyTIaTe/IIMW», T.e. TOCYIApCTBO He NPeTeHIyeT Ha KaKHUe-TO JIbro-
Tbl ¥ €r0 AeHCTBUS HE HAHOCAT yliepba IpyIUM Y4acTHUKaM-UHBEC-
TopaM. OHO 3asBJISIET O CBOEM IPUOPUTETHOM [1PaBe N0JIEBOTO yya-
CTHS B POEKTE MPH pellieHUM MoaoOHoTo Bonpoca. CaM ¢dakT, uTo
JTOT «4aCTHBIH BOTPOC», Ha TIEPBLIN B3I, BITOJIHE OO0 BACHUMbINH
{1 BbITEKAIOWIUI U3 HAJIWUHOTO CTATyca rOCyIapcTBa B KOHTPAKTaxX
11a HelpOnoab30BaHUe, 3aKJIIOUEHHLIX UM, KaK CODCTBEHHUKOM H
rapaHTOM HHTepecoB Pecrniy0nvku, Bce Xe MoABepraeTcsl peryiu-
POBAHMIO B 3aKOHE, CBMAETE/ILCTBYET O HAJIMUMK Pa3HBIX [TONXOA0B

! TonosxeHue chopMyIHPOBAHO He TAK IMIIKO, HO coliepXaHHe NepeaaHo SICHO.
| eKCTyabHO OHO, BHIMMO, OVIET YTOUHEHO B X0/le 06cykneHus B [1apiaMeHTe.
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K HEMY Y O CTpeMJIEHUH 3aKOoHOMaTeNeil 1TPUAATh BONPOCY 0O/~
1IVIO ICHOCTb. B 9TOM Ii1aHe MPUHATHE YKA3aHHOTO QOO I HEHHSE K
3aKoHy ofipasiaHo. MexXxay TeM cOOBITUA, MOCKEAOBABIIIC 11OCIE
nipunsiTisi CeHaToOM JOTOJIHEHHS, €ltle Goslee aKTYaIM3UPOBAif N0~
HATHI B HeM Boripoc. He ToIbKO anBoKaTh! MHBECTOPOB, [d H HCKO-
TOpble HHOCTPaHHbBIE OCONLCTRA B PecriyOiinKe BbIPasuiii COMHC-
HUE OTHOCUTEJIbBO MPaBOMEPHOCTH MPUHSITUSA NONIPaBKH K 3aK0-
HY, QUKCUPYIOLIE i MPeUMYLIECTBEHHOE TPABO rOCYAApCTBa B NMPH-
obpeTeHUH IONM B NaKeTe akUKi Ha HelponojbioBanue. 1o cyTi
o6cyXIeHHe BBILIIO 32 pAMKH CIeJIKU Ha Hellponojb3oBaHHe. Boii-
poc Bce 60JIbILE NTEPEXOAUT Ha IUVIOCKOCTh O MeToJax U hopMax 3a-
LIMTBl MHTEPECOB KaK rocyaapcTBa, TaK 11 HHBECTOPOB — MOIPSLL-
HBIX MHOCTPaHHbBIX KoMIaHui. O6a 3T acnekTa BONpoca BaKHbi H
AKTYaJbHBI.

O 10BOJaX MOAPAIHBIX OPraHH3ALMKN U X CTOPOHHHKOB

[TpOTHBHUKHY DOTMOTHEHKS] HA NIePBbIH 11JIaH BBIABHUIAIOT TE3HC O
TOM, YTO «IIPABO HelpPONOJIb30BAHUS SIBASETCS HUMYILECTEEHHDIM
IIPaBOM», 2 KOHTPaKThl Ha HEAPOTIOIb30BaHKe OTHOCATCS K BELIHO-
MY IIpaBy, a FOCYIapCTBO HUKaKWX BEUIHbIX IPABOMOUYMH He HMeeT
Ha rnepefaHHOE UM AOAPSAHBIM OPraHU3ALMAIM HMYLIECTBO, Tem
0oJlee COCTOSILIMM M3 OJHKUX MHOCTpaHHbIX KoMmnanuil. [1pi atom
HepeaKo CChilalTes Ha cTaThio 26 KoHcTuTyuur Pecnybniiki, rae
cKa3aHo: «HUKTO He MOXeT ObITh JIMIIEH CBOEro UMYLIECTBA. Hila-
4e KaK [10 peleHno cyaa» (1. 3), «Kaxnblil uMeeT NpaBo Ha cBOBO-
Iy TIpeANpUHUMATEbCKON AeSITeIbHOCTH, CBOOOAHOE UCTIO;IL30B4d-
HHUE CBOEro UMYLIECTBA ANl 000 3aKOHHOM NpeArIpHHIIMATE Tb-
CKOMU AearesbHOCTH» (M. 4). YTo KacaeTcsl nepBO YacTu Tealica, To
B HEM B OOILEM-TO eCTb I1IPABHJIBHOE HAYaJlo O TOM, UTO KOHTPAKThi
Ha HeJPOIOJhb30BaHUeE ABISIIOTCS UMYILIECTBEHHBIMA OTHOLICHHSI-
MH, U OHU OTHOCSITCS K BeUIHOMY mpaBy. OAHAaKO, HEIOrHYHO H
HETPaBMHJIBHO TO, YTO TOCYAAPCTBO, KOTOPOE SIBJISETCS COOCTBEH-
HUKOM HEIP U BOJIEU3LABACHUWE KOTOPOIO JIEXMUT B OCHOBE KOHT-
paKTa Ha HelporloJib30BaHUE M YTBepxKaaeT cebs Kak OJHOM H3 CTOo-
POH B KOHTPAaKTHBIX OTHOUIEHUSIX, BOTIPEKU UM ¥ 3TUM (PaKTam,
00BSIBAAETCS ANLLIEHHBIM HMYIHECTBEHHBIX (BELIHbIX) [IPABOMOYHII
B 5THUX OTHOILUEHHUSX. DTO PABHO3HAYHO TOMY, UTO OOBSABIATE G100
YEepHbIM, SICHO@ TyMaHHbIM. YTO KacaeTcs BTOpOM 4acTH Te3lica.
COCTOSILIeH U3 CChIIOK Ha HeKoTopbie HopMbl Koncturyitinii Pec-
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11YOJIMKH, TO OHH NPSIMOI0 OTHOLLIEHHS K 00CYXIaeMOMY BOTIPOCY
HE UMEIOT, OTHOCSITCA K APYTHM chepaM WMYIICCTBEHHBIX OTHOLlIE-
HUH — HUKXTO HE JIMLIAETCSl CBOETO MMYLIECTBA U He COOMpaeTcs
OrpaHMUMBaTL KOMY-TO CBODORY MpelnpuHHMATENIbCKOM NesiTeIb-
HOCTH.

Kak 6ol ciieficTBHEeM MepBOTO Te3uca SIBASETCA YTBEPXIEHUE
OIIIOHEHTOB O TOM, YTO KOHTPAKTHbIE OTHOLIEHMSI Ha HEAPOIIO/ib-
30BaHHUE OTHOCSTCH K chepaM peryaupoBaHUst UCKITIOUUTEIILHO YacT-
HOrO NpaBa, B KOTOPOM CYIIeCTBYyeT paBeHCTBO U PaBHOMPaBHe CTO-
POH W HET MecTa NIpenuMYyILeCTBEHHOMY paBy rocyiapcrsa Boob-
Hie, B IpyUoOpeTeHn MM 0CBOOOAMBILEHCS AOMHM B TAKeTe POLKTA,
B YaCTHOCTH. Y Ka3aHHYIO [TONpPaBKY (I0OMoJiHeHue) K 3aKOHY 00bsic-
HSIHOT «IIONBITKOM MpeAocTaBUTh FocyaapcTBy OOJbIIME MpaBa Ha
HaCTHYI0 COOCTBEHHOCTD, Y€M YACTHBIM 1MLaM». B 3TOM yTBepXKae-
HiIM TaKXKE eCTh [IPaBUAbHOE Hauajo, OJHAKO, B jlabHEHHIEM U3JI0-
*KEeHUU OHO fIepepacTaeT B CBOXO IPOTUBONOJIOXHOCTD, T.€. OHO UC-
110/Ib3YETCS COBEPILIEHHO HE K MECTY, a UMEHHO AJIS OTPHLUAHUS POJIN
1 NpaBoCcyOBLEKTHOTO cTaTyca rocyaapcTna.

Jlio6ast caenka, B TOM 4YiHcie KOHTPAKT Ha HEAPONOJb30BaHue,
CCTE IPaXXJaHCKO-TIPABOBOM aKT B TOM CMbICJIE, UTO B HEH cXxondaTcs
CTOPOHB! PaBHbIC W HE3aBUCUMbIE ipYT OT ApYra, npecjieayluye
HMYILLIECTBEHHbIE UHTEPECH:, & CAENOBATENLHO OTHOIIEHUS! MEXIY
HIMH BMECTE C TeM SIBIISIOTCA UMYILLECTREHHO-TIpaBOBLIMU. M3 3TOTO
MPAaBUJIHHOIO MOJOXEHUS [TOPOI0 AEJIaeTCsT HEMPaBOMEPHOE U He-
NIPABUABHOE 110 CYTH K (hOopMe 3aKJIIOMEHKE O TOM, YTO BO3HHUKAIO-
U1}i€ TIPH 9TOM OTHOLICHHUS SBASIOTCS UCKIIOYUTENIbHO YACTHO-NPa-
BORBIMH M PETYIUPYIOTCS OHM TOJNILKO HOpMaMmu ['paxaaHCcKoro
xosiekca PecniyGniuku, B ux pamkax. [Ipy 3ToM UrHOpUpyeTcs pe-
aj1bHOE ObITHE KOHTPAKTHBIX OTHOILLIEHNH, B KOTOPBIX CXOASITCS] He-
pABHBIE MO CTATYCY ¥ NPAaBOMOYHIO CYOBEKTHI, OTATOIICHHbIE UM-
MaHEeHTHO Pa3HbIMY UHTEpecaMU M NPABOBOW MHAUBUIYAJILHOM Xa-
pakTepucTukoil. CaMo yuyacTue rocynapcTsa ¢ yrpaBieHIecKuMH,
Pa3peluTe/IbHO-PerMCTPALLMOHHBIMU (DYHKUMSMHU B KOHTPAaKTE HA
HC/IPOTIOAL30BaHHE MEHSIET CYTh Y (JOPMY BOZHUKAIOHINX TIPU 3TOM
OTHOWIEHUH — rpaxXxgaHCKoe NPaBOBOE OTHOILUEHUC MOKPbIBAIOTCA
OTHOWIEHUsIMH TIYONMYHOro npasa. I1pu Takoil cuTyauuMn HeNpu-
CM;IEMO OTBEieHME BTOPUYHOI POSY FOCYAAPCTRY UM TyOJIM4YHO-
AY IIpaBy B KOHTpakTax. Echu oO6paTUThes K 0b1eit Teopud Nipasa,
MOJIOXEHUSI KOTOPOH SIBASIOTCS Gollee UCTUHHBIMHU, TO TAK Ha3blBa-
CMbl€ «4aCTHbIE TPaXJaHCKO-TIPaBOBbIC OTHOLIEHHUS» COCTaBIAIOT
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JIMIIb OfIUH U3 BEKTOPOB COJIEPXaHUs I'PaXXJ1aHCKO-HPaBOBLIX OT-
HOLIEHUH B 00LIECTBE M B rocyAapcTie Boodlle. I'paxnaHckuii Ko-
JIEKC B €ro IUMPOKOM M CMBICTOBOM NOHUMAaHUH OXBATbIBACT 3aKO0-
Hb! FPaX¥(IaHCKOTO OOLIECTRA KAK TAKOBOFO, T.€. BCIO COBOK Y [THOCTD
MPABOBBLIX OTHOLLIEGHHMI B I'pa’kIlaHCKOM OOIIECTBE, B TOM YicCJIe H
OTHOLIEeHHS], 00BIYHO UMEHYEMbIe YIGJIOBHO-TIPABOBLIMHU, FOCYIap-
CTBEHHO-IIPABOBbIMU, KOTOPbIE HbIHE BbIBEACHBI U3 O(POPMIACHHO-
ro opuumaibHo ['paxnaHckoro koaekca PK B otnenbHble 1 0THO-
CHUTENIbHO CAMOCTOSITETbHbIE OTPAC/IM MPakIaHCKUX OOLLIECTREHHBLIX
oTHouweHu. OTcroia pa3nnyaTh YacTHOE TNpaBo U NyHJinuHOS (ro-
cyJapcTBeHHOE) MPaBoO MOXHO, HO UX TPOTHUBOIOCTABIEHUE COBEP-
IEHHO HeTIpUeMJIeMO, K TOMY, €CJIH B CIIEJIKE B KAYeCTBE OJAHOIT U3
ee CTOPOH-CYOBbEeKTOB yyacTByeT rocyaapcTBo. I1pu aToM, HMEHRO
B cWJly (akTa yyacTHUs TOCYIapCTRa, BO3HMKAIOUIME OTHOLICHHY B
Oonblel yacTH ABJSIIOTCS FOCYAapCTBEHHBIMU, MHaUe roBopsl yo-
JINYHO-TIPaBOBBIMU. [lesieHUe Ha posu, Ha KOTGpble NpeTcHIyeT
rpaxJaHCKO-YaCTHOS U rpakJaHCKO-NTyOJIMUHOE NPaBo B COACPKa-
HHUM CIENKH, TeM 0oJjiee — Ha MEepBUYHYIO M BTOPUUHYIO, Maoipo-
RYyKTUBHO. ITpakTHYecKkH YiepbHO, a TEOpeTUYEeCKH HEBEPHO MHE-
HHE O TOM, YTO UMYILIICCTBEHHbLIC OTHOLICHUS SABJISIIOTCS UCKAOUH-
TeJIbHBbIM OOBEKTOM YACTHOIO NPaBa, B KOTOPOM HET MecTa /L1 11y0-
JIMYHOTO NIpaBa JaxXe TOra, Koraa B HUX y4acTBYIOT FOCyIapcTBO H
ero YIoJHOMOYEHHbIE OpraHbl.

PaBeHCTBO CTOPOH B KOHTpPaKTe Ha HEeAPOMNOJib30BaHUE, KAK 1 B
060 Ipyroi cAesike, MCHOAB3YETCS NOPOIO KaK apryMCHT IS
HENPU3HAHMS WM [aXe OTpHUaHUS MMMaHeHTHON ocoboli poiu
rocyJapcTBa, y4acTBYIOILEro B KaYeCTBC OAHOMN U3 CTOPOH B COTv1a-
uieHuM. CaMo ydacTue TOCyJapcTBa B KOHTPAKTE, KOrda Apvroi
CTOPOHOWU B HEM SIBJISIETCS] HETOCYAaPCTBEHHAS CTPYKTYPa, HE3ARH-
CHMO OHa HALMOHAJILHAA MK UHOCTPAHHAS, NPUAAST KOHTPaKTHbIM
OTHOILIIEHUSIM «HEPABEHCTBO» B paBeHCTBe. ITocTyaaT o paseHcTBe
CTOPOH B KOHTpAaKTe MNpelnojaraeT U paBeHCTBO NMPU3HAHMS PONU
rOCY1apCTBa Kak 0co00oro cyobekTa B 3THX OTHOUIEHUSX.

0o POJIH K MeCTe IoCcyJapcrBa B KOHTPAKTHbIX OTHOLUEHHUAX
Ha HeAponoJjib3oBaHme

KasaxcraHckast HedrsHas 0Tpacib 60raTa KOHTPAKTAMU ¢ HHO-
CTPaHHbLIMY KOMOAHUSMU. BriosiHe 3aKOHOMEPHO, YTO B X0/1¢ Pea-
JIM3aLUM YCIOBUMA 3TUX KOHTPAKTOB BO3HUKAET HEMATO KOJLII3H-
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OHHBIX U CMIOPHbLIX BOTIPOCOB, KaK YaCTHBIX, TaK W MPUHLIKITHAb-
HBIX, HEPEIKO U TYNMKOBBIX, TI0 KOTOPbIM KAXJasi CTOPOHA OTCTay-
BAET CBOM MO3MUMM, HCXOAs M3 POpMasibHbIX U HeOpPMalIbHBIX
VCJIOBUM 3aKJHHOUEHHOTO KOHRTPaKTa, TOJKYS UX B CBOIO NOJIb3y. Hu-
Hero B 3TOM HET HM 0CODEHHOT0, HM OpUTHHAIbHOTO. TaK OLUIO He
pas W Tak OyaeT, TeM OoJiee ecyin 3a TUMHU Pa3HbIMU [TOJXOAAMH U
HECOrNacoBaHHOCTHIO M 1aXKe HECOBMECTHMOCTBIO MO3KLIKIE CTOPOH
CTOSIT MAJTOCKPbiBaeMble «BOIbLINE» HHTEPECDI.

CyTh 4acTo BCTPEUAIOLINXCH pa3HOTracuii, 0COBEHHO MeXIY
I'OCYNapCTBOM, MEPEXOJHBIM M Pa3BUBAIOILUMCS, U NOAPSAHBIMU
HHOCTPaHHbBIMH KOMMAaHUSIMH 3aK/1I0UacTCsl B TOM, UTO [1OCIeAHHUE
NMOAXOJAT K FOCYAapCTBY KAK OHHOM W3 CTOPOH B rpaXJ1aHCKO-TIpa-
BOBLIX COTNALLEHHIX U He Donee, OO Tak Jerde JIoKa3blBaTh CBOU
nnaBa W MpeTeH3Uu, MPOBONUThL WHTEPECh, UCXOOS U3 HOPM M COo-
Jepxanus cienxky. Ipu aToMm HFHOPUPYETCA TO, YTO TOCYNAapCTBO
HC NIPOCTO CYOBEKT IGIOBOPHBIX OTHOMIEHHUH, He TOJIbKO Biiajiefiell
0OBEKTA, «TIpoAaBell», «apeHIonaTe by, «3aKa34yuK», BMECTE C TeM
OHO 3aHHUMaeT B HUX 0CODOE CTATYCHO-MPaBOBOE MOJIOXKCHHE, SIB-
AsieTcs 0coBbiM CYOBEKTOM B 3THX OTHOWIEHUSIX.

[ocynapcTBo eMHO Kak COBCTBEHHUK HEAp M KaK CyGbheKT-pac-
NopsANTENbL 3TOH cOBCTBEHHOCTU. Ero 3akoHomaTesibHbIM CTATyC
orpeaenes B Koucturyunu Pecny0linki: «3eMnsl 4 ee Helipa, BOABI,
[ACTUTENBHBIN U XKUBOTHBIA MKP, NpYTHE IPUPOIHbIE PECYPCHI Ha-
XOLSITCS B TOCYAapCTBEHHOM COOCTBEHHOCTH», U, YUTC 3Ta COOCTBEH-
HOCTb JIOJIXHA «OIHOBPEMEHHO CHAYXHUTh OOIECTBEHHOMY Osary»
(1. 2 ¥ 3 ¢r. 6). ¥13 3TOr0 JIOrMYecKu BhITEKAET ¥ fIPAKTHYECKH
OCOCHOBBIBASTCS BLIBOJ O TOM, YTO MECTO M pOJib rocynapctsa 8
KOHTPAKTE Ha HEAPOMOAL30OBAHUE, 3aKTIOYAEMOM MM, PA3IBOCHBI:
OHO BBICTYNAET Uepe3 CBOK YNoJHOMOUEHHBINM opraH Kak Bjlagesiel|
00beKTa (KaK 3aKa3uMK) ¢ KOHKPETHOW W HaJIMYHOM MpeaAMeTHOMU
LCNbIO. B 2T0l 4yacTu 0HO paBHONpaRHO. B TO XKe BpeMsl ero BCTyi-
JICHYIE B KOHTPAKTHbIE OTHOLLEHHS periaMeHTUPOBaHo boJiee 60b-
1Mei 3a1aveli, CBA3aHHOM OTBETCTBEHHOCTHIO Nlepe 3aKoHaMu Pec-
1yOnuUKK 3a obecrneyeHUe HALLMOHAIbHBIX UHTEPECOB U SKOHOMU-
ucckoi besoracHocTu Pecniy6nuku. Ha 3To ecTh nipsiMoe yKaszaHue
i 3akoHe PK «O nauporanbHoit 6esonacHocti Pecnyonuku Ka-
3aXcTaH». B HeM ckazaHo: «TpedoaHus 110 obecrneyeHUio Haluo-
HATLHOM Be30MacHOCTH B 09132 T/ ILHOM TIOPSIAKE YUUTHIBAIOTCS MTPU
3AKJII0YEHUH KOHTPAKTOB M0 HCMOJIb30BAHUIO CTpaTETMUECKUX pe-
cvpeos Pecny6nuku KaszaxcTaH, BbIIIOJHEHNU 3THX KOHTPAKTOB 1
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KOHTPOJIK 34 UX UCTIONb30RaHUeM» (11. 3 cT. 18). B cuity aToro nofio-
KEHHE ¥ poJib, MECTO M NIPABOBOU CTATyC rocynapcTaa B AOTOBOp-
HBIX OTHOLUEHMSIX, KOIZd OHO BBICTYMAET OMHOI U3 CTOPOH B HKX,
JOJIKHbB! ObiTh BOCIIPUHSITEI U3 9TOU «lIeJIeBOM MOJIMTHKH», Biljie-
TCHHOMW B [0APsAHbIE OTHONIEHNS . DTO — €CTECTBEHHbIH CTaTyC 10~
CYAApCTBa, ONPEAe SO ero hyHKELHIO U JeHCTBUS, cTaTye 0o-
Jiee BRICOKMI, UeM pernaMeHTUPYIOLIEe ero CAMHKYHOE, HHAKBHAY -
ANTM3UPYIOLLEe NO3UTHBHOC TPABO, 3aKIKUCHHOE B KOHTpakie Ha
Heflponoib3oBaHue. [TonbITKa paccMaTpUBaTh «UJIGHCTBO» [OCy.lap-
CTBa B JOIOBOPHBIX OTHOHIEHUSX B TpaHulax CACAKH, HTHOPHPYS
ero «IpUpOAHEBIN» MPaBOBOH cTaTyc, ODYC/IOBAEHHAIN ero ynpas-
JIeHYeCKOii, KOHTPOIbHO-PacHOPSIAHTCILHON BAACThLIO Haj CObeK-
TOM OTHOLIEHUH, He TIPCOYKTHBHO M CX0JaCTHUHO. DYHKLUMOHATL-
Hag cnocobHOCTh rocynapeTBa U 3pHeKTHBHOCTh €ro AesaTebiloc-
TH B IIEPBYI0 O8epe/lb OLIEHUBAETCS 10 TOMY, HACKOALKO OHO 00eC-
TleuMBaeT ¥ 3aLMUIaeT HALLMOHANLHbIC HHTEPECHI, «01aro BCero Ha-
pona Kazaxcrana».

B Vxaze [Ipesunenta Pecriydnuku KaszaxcraH, MMEIOHien CHIY
3akoHa, «O Heapax n HeApONoJib30BAHUU» MPEANHCAHO YITONHOMO-
4eHHOMY rOCY/JapPCTBEHHOMY OPraHy: «B X0le CBOeH AesiTeilbHOCTH
T10 3aK/TFOYESHUIO U UCTIOTHEHHIO KOHTPAKTOB obecrieunBaTh Co0.110-
JdeHue uHTepecoB Pecniybauku Kazaxctany (4. [ .2 ¢1. 8). D10 *e
nonreepxaeHo M B 3akoHe PK «O nHaumoHaneHo# Ge30macHoCTH
Pecny6nuky Kazaxcran». B Hem ckazano: «B Lensx 3alliThl Halil-
OHaJIbHLIX HHTepecoB Pecrivonnki KazaxcrtaH, B TOM YUCIE COXPa-
HEHUSI U YKPEMJIeH!s NPOMbIiLICHHOrO MOTEHLHATA, TOCYIAPCTBO
¢ cODJII0AEHMEM TAPAHTHI, MPEOCTABICHHBIX HHOCTPAHHBIM 11i113ecC-
TOPaM, OCYIIECTBASET KOHTPOJD 34 COCTOSHUEM U MCITOAL3CBAH -
eM 00hLeKTOB 3KOHOMHMKM KazaxcraHa, Haxomsluuxcst B yIipaBie-
HUY WIH COOCTBEHHGCTH UWHOCTPAHHLIX OPTAHU3AUWI W OPriHI{3a-
UM ¢ MHOCTPaHHbBIM yuacTHeM» (1. 2 cT. 18).

IMoribiTKa CBECTH POJIb TOCYAAPCTBA B KOHTPAKTAX Ha HEAPOIIO -
30BaHHKeE, 3aKJIIOUYEHHbIX HM, K 9THM KOHTPaKTaM, U pacCMaTpHRaTh
€0 B UX PaMKaX, UTO HYKHO ¥ HEOOXOAMMO, HO B TO K€ BPEMST He-
JOCTATOYHO M OJHOCTOPOHHE. YKa3zaHHOe NOMNoJHeHte X crarhe 71
3akoHa PK «O Helpax M HeIpoIo/b30BaHMN»., BUIMMO, Bbl3BAHO
pasHoroJlocHliel Ha YpoBHE U [10 MTOBOMY YACTHOIO ¥ KOHKPETHOI'O
y4acTKa ITpaBoOBOTO IMTOJIs, M HATMYHEM TPYTIOBLIX HHTEPECOL. pea-
JIM3yeMBIX Ha 3TOM y4dacTKe.

AJleKBaTHOE TIpeIcTaRleHre U IOHUMaHWe POAHM ¥ MecTa Iocy-
IApPCTBA U €0 YINOJHOMOUYCHHBIX OpraHOB B KOHTPAaKTaxX Ha HCepo-
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[OJIb30BAHHE JIEXKAT He CTOJIbKO B HOPMAaTHBHbIX UX paMKaXx, CKOJIb-
KO BO BCeil COBOKYMHOCTH HOPM 3aKOHOAATeNLHbIX aKTOB, peryJju-
PYIOLLHX 3TH KOHTPaKTLl, BMECTE C TeM M 1eeClOCODHOCTD, U Mpa-
BOCTMOCOOHOCTBL UX YyYaCTHUKOB.

PaccmoTpuM Teneps 3TOT BONPOC HECKOIBKO TJlybXe, ¢ TOUKH
3peHust unocodur no3Hauus. Korga npakTuka HyxnaeTcs B
OOTLSICHEHUM U ee aleKBaTHOE MOHUMAaHUE M3-3a «BMeLlATe1bCTRA»
VHTEPECOB 3aXO[UT B TYMK, Ha IOMOLUb NPUXOAST pa3paboTaHHbIE
¥ TIpOBEpeHHbIe MTOKOJEHUAMU MeTOAbl ¥ KAHOHB! OCMBICTIEHUS U
OUEHKH NpakTUKH. X npuMeHeHHe BO MHOTOM CHHMAaeT pa3Horo-
JiocuLly BOKpyr Bonpoca. CyTb 3TOr0O METoa COCTOUT B TOM, UTO
XU3HEHHbI IaHHBIE KaK CKOIIeHHe (aKTOB JOJIXHBI HallTH 06BsiC-
HEHUS B JIOXE U C NMO3ULMHA 3TUX KAHOHOB, UMEIOUIUX Bceodliiee
3HaueHue, M YKJIabIBaThCs B HUX. TakoBO NPaBUIIO MOUCKA U yCTa-
HOBJIEHHS UCTUHHBL. Ero Ha3bIBaIOT TeOpeTHYECKUM NOCTPOEHUEM pe-
aNbHbIX OTHOLLIEHHWH, caMoii MpakTHKK. Kak roBopsiT, He Hajo H3006-
peTaTh BEJIOCUIIel, KOTOPLIHA IaBHO U30BpeTeH, Halo TOJIbKO BOC-
NOJIb30BaTLCH UM.

BTOT No3HaBaTebHbI KAHOH ¢ BONBLIONH pa3pelinTeNbHOI cro-
COOHOCTBIO YCTAHABIUBAET: I/Ist TOHUMAHUSI U OCMBICTEHUs (haKTa,
OIbITa, KaK Obl OH He ObL1 BaXeH YU 3HaUUTEJIEeH, CIIe1YeT NOAXOAUTh
K HEeMY KakK K 3JIeMEeHTY XU3HH, OOLIECTBEHHOTO U COUMAIBHOTO
ObITUSL U B 3TOM CMBICJIE KAK K «MaJIOMy» B U3MEpPEHUSX 00beMa U
BeJIMYUHBL. Ero npaBusibHasl olleHKa, CNelloBaTelIbHO U UCTHHHOE
NOHUMaHNE, BO3MOXHbI U TPOAYKTHUBHDI, €CJI CTPOUTH paccyxXae-
HUE IBUrasch ¥ Uast «OT GOJIBLIETO K MAJIOMY» WU «OT MaJoro K
OonblleMy». X B HayKe MPUHSATO Ha3blBaTh METOJAMU MHAVKLUUU U
nenykuuu. O0a 3T MeTo1a Bely T K ONHOMY U TOMY X€ pe3ybTary —
K TIOHUMaHHUIO IIpeIMeTa, a B HallieM Cjlyyae BOIIpoca O MecTe rocy-
JapCTBa U UHBECTOPOB B KOHTPAKTHBIX OTHOLUEHUSIX HA HEAPOIIOJIb-
30BaHMe. JTO O3HAUAeT U 3TO NPAaBHJIC JUKTYET, YUTOOBI MHOF0O00-
pa3ue MHEeHHU U Mo3ULUI CTOPOH, OCHOBAHHBIE HA HOPMax H yCIio-
BHSIX CHEJIKA Ha HeApOoIroJib30BaHUe U HOPMUpYEMbBIE HA OCHOBE
CHEJIKHU, CJIelyeT paCCMaTPUBATh KaK MaJlblil LIMKIT — MaJioe «[1PaBo-
BO€ MoJie», NOANUHHAS XU3HEIEATENbHOCTb U CMBICTI KOTOPOTO 3a-
BUCHT U ONPEICSIeTCSt CUCTEMHBIM LIMKJIOM, «[TPaBOBbLIM I1POCTpaH-
CTBOM», BKJIIOYAIOILKM B ceOsl Hapsiay ¢ MajbiM LIMKJIOM ¥ €ro IBHU-
KYUIUE CHJIBI, MOTUBBI M UHTEPECHI. AJIEKBATHOE IOHUMAaHUE pOJU
W MeCTa rocyAapcTBa B KOHTPAKTax Ha HEAPOIIOJb30BaHKe JEXUT
HE CTOJIbKO B HOPMAaTHBHOM TOJIKOBAHWU HOPM CIENKH, KOTOpOe
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MOKET ObITh JUTUTEJIbHBIM U CXOJIACTUUECKUM, CKOJIBKO B OCMbICIIC-
HWUM ero KOHCTUTYLHOHHO-TIPaBOBLIX TOTHOMOUU K CTaTyca. ITO
camoe rJ1aBHOE, ero Helib3sl UTHOPUPOBATh TAKXE, KaK Heslb3s 1I-
HOPHPOBATh 0becreyeHre 3aKOHHDIX MPaB U HHTEPECOB APYToii CTC~
POHbl — MUHBECTOPOR B KOHTPAKTHbIX OTHOLUEHHUAX Ha HEAPOTIOJl-
30BaHue. XOTd rocyIapCTBO SIBASETCS OOHUM U3 CYOBEKTOB-CTO-
POH JOTOBOPHBIX OTHOLLEHUH, HO BMECTe C TEM OHO BLICTYITAeT KaK
HOCHTeb YIPaBJIeHYECKHUX, KOHTPOJbHO-PETUCTPALIMOHHBIX (DVHK-
UM OT UMEHU BJIACTH Hapoda. DTO 03HavyaeT, UTo FOCYAapCTBO Bbl-
CTYMNaeT B JOTOBOPHbIX OTHOLLIEHUSIX Ha HEIPOIOJIb30BaHME B ABOIH-
HOHM poJiM — B POJIM OAHOTO M3 UX PABHOTIPABHLIX CYOBEKTOB M B
poJiM HocUTest GYHKUUN obecrieyeHUs] SKOHOMUYECKOM M 110J1H-
THUecKoit Oe3onacHocTH Pecnybiuku.

3aKOHHOCTb H PaMKH «BMelIaTeJbCTBA» TOCYJapCTBa
B KOHTPAKTb!I HA HEeIPONOJIb30BaHue

Kaxe1cs, HeT OCHOBaHUM IU1S TPEBOTU Y MIOAPAAHBIX HHOCTPaH-
HbIX KOMIIAHHH{ — WHBECTOPOB. ] OCYNapCTBO B CBOMX AEHCTBHAX,
HANpaB/IeHHBIX Ha MOKYTKY BLIHECEHHO! Ha MPOJIaXy HOJU B [1PO-
eKTe 10 LieHe, O0DBSIBIeHHOM CaMUM HeJpOIO/b30BaTeNleM, TObLKO
peanusyeT CBOe IpaBo. YTo KacaeTcsi TOro, YTO 3TC ero npaso IpH
PaBHbBIX YCJIIOBUSX UMEET NPEUMYILECTBO [tepel APYTUMH MOKYNa-
TCNSIMK, B TOM YHCJIC MOAPSIAHBIMH KOMIAHUSIMU, BXOASIUUMH B
KOHCOPLHYM, 00yCIOBIeHO CTATYCOM rOCYAapcTBa KaK COOCTBCH-
HHUKa —[IOTCHLKANBHOTO «X035idHa» OOBEKTA TOPTa C BBITEKAIOLLH-
MU OTCIOZA TIPABOBBIMU U MaTepUasIbHBIMU MOCASACTBHAME. K co-
KaJIEHUIO, HE CJINYIOT JIOTUKE OTHOLUCHHWII 1 Belllel MoApsIiHble
KOMIIaHUHY U UX alBoKaThbl U3 Ka3axcTtaHckoil HedTAHOM accoLHa-
uuu, CoBeTa MHOCTPAHHbIX UHBECTOPOB U M3 UUCJIA MECTHBIX 0PI -
JUYecKUX GUPM, TOOOUPYIOLLMX UHTEpEeChl HHOCTPAHHBIX HHBCC-
TOpoB. OHU HE TOJIbKO BbIPaXalOT CBOE HEOJ0OPEHHE — 3TO OblIO
WX JIMYHOe MHeHUe. OHU o0pailaloTcs B UEHTPAJIbHbIE M BLICIIHC
OpraHbl BJACTH PECIYONHUKH C HACTOSIHUEM OTMEHWTb AOIOJHCHIIE
K ctatbe 71 3akoHa PK «O Heapax 1 HeIpornoib30BaHUU», XOTsI OHO
0 CYyTH He YCTAHABIIMBAET HOBYIO HOPMY, 4 TOJIbKO DHKCUPY LT CY -
LLIECTBYIOLIUH NPaBOBOH OPsA0K. OCHOBHbIE MOTHBUPOBKH HHBEC-
TOPOB HE OCHOBaHbl Ha KOHKPETHBIX cTaThsix 3aKOHOB Pecnybuni-
KM, MO0 HET B HUX orpaHMyeHUst, TeM Bonee 3alpeTa JeHCTBORA TS
rOCYAapCTBY, €0 YIOJIHOMOUEHHbIM OpraHaM NOAOOHbIM 00Da30M.
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Yto MoJ Takast [IO3ULUsE TOCYIAapCTBa «HaHeceT yIepO MHBECTUTY-
LMOHHOMY KJIMMaTy B [OCyJapcTBe M JOBEPMIO MHBECTOPOB K [1pa-
BUTENBCTBY»>; «CHU3UT KOHKYPEHTHOE NpeuMyliecTBo PecryOamKu
B MPHBJIeYEHUY UHOCTPAHHBIX WHBECTHUHMN»; «yBENUYUT CTElCHb
PHUCKA B AEATE/IbHOCTH OCHOBHLIX He(pTe0OBIBAIOIMX KOMITAHHH B
KasaxcraHe»; sBNseTCs «BMELIATEIbCTBOM» FOCYIAPCTBA B KOHTPaKT-
Hble OTHOLLEHHWA Ha HeaporoNib3oBaHue. Ecnu B3r/siHy Th Tpe3BO Ha
STH U Ipyrue NofOOHbIe YTBEPKACHUS UHBECTOPOB U MOMNBITATLCS
CYMMHpPOBaTb UX, TO HETPYIHO VBHUIETh, YTO OHU HAMPaBJEHL! 1O
CYTH Ha BbITECHEHME FOCyIapcTBa U3 cepbl 3aKTIOUCHHBIX KOHT-
PaKTHBIX OTHOLIEHUI B 00/1aCTU HEAPOIIOJIb30BaHUS U HedTeno0b-
Yy, Ha HaZJeJieHUe ero HelTpaJibHOM POJIbIO WK «paBHOU» POJIBIO B
HHX.

0O0s13aTeNbCTBA U OTBETCTBEHHOCTDb FOCYAAPCTBA B COXPAHEHHH
W YKPEIUIEHHHA peCcypCHO-DHEPreTUYeCcKOW OCHOBbl! 3KOHOMMKH,
ycraHoBIeHHble KoHeTutynueid u 3akoHamu Pecriy6iuku, He or-
paHW4YeHbl paMKaMH BpeMeHM, MPeaCcTaBIsIOT UCXCAHOH 1 (pyHOa-
MEHTa/IbHOU MPABOBOU Y IMOJIUTUUYECKON OCHOBOM €0 esITeAbHOC
TH. OHY peai3yIoTCcs B KOHKPETHLIX NTPaBOBBIX OTHOMIEHUSX, B TOM
YucJie U B OCOOEHHOCTH B OOJIaCTH CHE/IKH Ha HeIpoIl0Jb30BaHMKe.
KoHTpakThl Ha HeAPOIOJib30BaHUE C [TOAPOOHO paszpaGoTaHHOMN
«BHYTPEHHEH» CUCTeMO HOPMATUBHOTO PEryIupoBaHus OTHOLUE-
HUN cyObeKTa — 00BeKTa He MOKPBIBAIOT U HE 3aMECHSIIOT 3aKOH-
HOCTb, CKJIaJbIBalOlIyOcs] Ha dhakTe y4acTHs TOCyAapCTBa B HHUX,
KaK HOCHTEJIS TPAaBOMOYHMIA BJIACTH B OTHOLIEHHSIX COOCTBEHHOCTH.
3aKOHHOCTbD, CBSI3aHHas C PAMOYHBIMH YC10BHSIMU KOHTRAKTA, BTO-
PUYHA 110 OTHOLLEHHIO K 3aKOHHOCTH, (hOPMUPYEMOil TpaBOMOYH~-
MU U IPABOCIIOCOOHOCTBIO TOCYIAaPCTBA. ITO YCTAHOBKA KOHCTH-
TYLHOHHO-3aKOHOAATENbHAS U B ee paMKaX ClleyeT pacCMaTpuBaTh
U CBEPSATH C HEIO BO3HUKUINE U BO3HMKAIOIIKE HAJIMUHBIE [IPABOBbIE
OTHOLLEHUSI, CBSI3aHHbIE C KOHTPAKTAMU HA HeApOoNo/ib3osaHue. s
6obLIcH YyOenMTeNbHOCTH M HATrISITHOCTH pAaCCMOTPUM Tefiephb Npo-
OsieMy ¢ MO3UIIMM COCTARISIOLIMX €€ OCHOBHbBIX YacTeid, Nocieno-
BaTeJIbHOE pa3BUTUE KOTOPLIX U B COBOKYITHOCTH OTIPELENISIOT caMy
3TY NpobJieMy.

HonycTtuM, uTo cliesIKa Ha HeZPOTONb30BaAHME 3aKITIOUEHa MEX -
LYy TOCYIapCTBOM (ero yrnoJHOMOYEeHHBLIM OPTaHOM) U UHOCTpaH-
HbIMH KOMMaHUAMM (MX KOHCOPLIMYMOM, FeHepaJlbHbIM NIOIPSaUN-
KoM). MoXeT 11 rocy1apcTBO — cOBCTBEHHUK 06BeKTA ObITL 0bJ1a-
LaTeJIeM YacTH B [aKeTe NpoeKTa HapaBpHe C IpYTUMU NOAPSIHBIMHA
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MHOCTPaHHBLIMU KOMITaHUSIMU? DTOT BOIIPOC IPeANoiaraeTcsl U cuu-
‘TaeTCsl AKCMOMAaTHUECKMUM W HET 3afpeTa B OCYIleCTBIeHUHU HHBEC-
THLMHU M3 CPelcTB rocymaapcTBeHHoro Oonxera B 3akoHe PK «O6
uHBecTULHMSIX» M B 3akoHe PK «O6 MHOCTpaHHbIX UHBECTHULIMSIX».
[IpennonoXum Teneps, 4To NakeT aKUUIf Ha HEIPOIMOJIb30BaHME [T0J1-
HOCTBIO HAXOMNTCS B PYKaX MOJAPSUIHBbIX MHOCTPAHHBIX KOMIIaHUH.
MOoXeT JIM rocyAapcTBo Kak cOOCTBEHHMK HEAp M KaK 3aKa3uMK
BMEILATHLCS B psAAbl ITUX NIOAPSAIHBIX KOMITaHUH, paCTONIKATD U MO~
TECHUTL HX, YTOOBI CO3aTh TAKUM 0Opa3oM CBODOHOE MECTO B Na-
KeTe aKlui, 4ToObl ero 3aHsTh camoMy. HeT, He MOXeT, 3T0 yxe
He3aKOHHOe BMeHIaTe/IbCTBO, ABJIsSeTCs HapylleHueM cTabuiibHoC-
TH 3aKOHAa M 3aKOHHOCTH. JIpyroit ciy4aii: oaHa u3 noaApsaHbIX HHO-
CTpaHHBIX KOMIIAaHUM MO CBoell BoJe, B CUJIY KaKHMX-TO 00CTOf-
TeNbCTB, BEIXOANUT U3 KOHCOPLIMYMa ¥ OOBSBIISET O MPoAaxe cBoeH
noJid B rpoekTe. COIIACHO YCIOBUSIM KOHTPaKTa ApYyTrue y4acTHHU-
KW KOHTpaKTa 00fa1aioT NPUOPUTETHBIM [TPABOM B IPUOOPETEHUU
3Toi nou. OHU corJlacHbl Ha 3TO U 3aK1I0YaI0T COOTBETCTBYIOLIME
corjianienHus 06 3ToM. TyT «BMeIlIMBaeTCs» B 3TH OTHOLIEHHS rOCy-
JIAPCTBO U 3asIBJISIET O XeJaHWH NpUoOGPeCcTH 3TY OCBOGOIUBIIVIOCS
jonto B npoekTe. KomMnaHuu, o6beAMHUBLINECS B KOHCOPLIUYM, He
XOTSIT 3TOTO ¥ [IPOTUBSITCS STOMY CaMbIM CepPbe3HBIM 06pa3oM, Mpu-
BOIIS pSil KOCBEHHbBIX IOPUINYECKUX aPTYMEHTOB U OOILEIKOHOMU-
YeCcKUX U TIOIUTHUECKUX COOOPaXeHU N, jaxe yrpoxas Aeso repe-
J1aTh, €CAK BONPOC PEILIUTCS He M0 UX MHEHHIO, B MEXIYHAPOAHbIE
cynebHble opranu3auun. [Ipu 3ToM HX apryMeHTaMu SBJISIOTCS:
KOHTPAKT He NpelyCMaTpHBaeT NpHodpeTeHHe rocylapcTBOM akK-
LIUHA — [OJIU B NPOEKTe; B KOHTPAaKTe MPEeayCMOTPEHO MPHOPUTET-
HOE€ IIpaBOo YYaCTBYIOUIMX NOAPANHBLIX KOMINAHUN [IpUOOpETaTh 10110
aKUuil B IpoeKTe CBOero BhIOLIBatOIIEro mapTHepa. Bee 310 He oc-
napuBaeTcs HUkem. Ho Hesnb3sl cMellMBaThb OTHOLIEHMI! BHVTPH
NOAPANHBIX KOMMAHMII ¢ OTHOLIEHUAMH MEXIY rocyaapCTBOM H
MOAPALHBIMU OpraHu3aunsIMu. [lepBoHaYaIbHO TOCYAAPCTBO ObIIO
OenHO, HE UMENO CPEeNCTB IS YUACTUS B I1aKeTe N0JIel Ha Helpo-
noyib3oBaHMe. Temepb vV rocyaapcTBa-coGCTBEHHUKA €CTh Takasl
BO3MOXHOCTb, U OHO MOXET, XOUeT Y BIIpaBe peaM30BaTh 3Ty BO3-
MOXHOCTb Ha IPYIroM 3Tafe U YPOBHE KOHTPAKTHBIX OTHOILLUCHHIA,
He HaHocs Yiliepba nHTepecaM ApyTHUX YYaCTHUKOB. B gaHHoM ciy-
yae BO3ZHHUKAW OTHOLUEHMS] MEXAY TOCYIapCTBOM U TIOAPSAHLIMU
KOMIIaHUAMHU, MPSIMO He fIPENYCMOTPEHHbIE B CTATBSIX KOHTPAKTA
Ha HeJpPOMNOoJb30BaHKe, KOTOPbIE OMHAKO JIeXKAaT Ha [PaBOBOM I110.1¢
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OTHOLLIEHUIH MEeXJAY HHUMH, HOO OHU MPEAYCMOTPEHbl B 3aKOHAaX,
MMEIOLLMX TPUOPHUTETHI 10 OTHOLIEHHIO K IIPABOBBIM HOPMAM «BHYT-
peHHero» npuMeHeHus. Takum obpa3oM, NpaBo rocyaapcTsa Npu-
00pecTH AOJIO B MPOEKTE, BLICTABIEHHYIO Ha ITPOJAXY, HE TOMbKO
[IPAaBOMEPHO, HO U sBJsAETCS 0e3YCNOBHBIM, 6ECKOH(MANKTHLIM ¢
TOUKH 3peHUst 3aKOHHOCTH.

I‘ocynapcmo nepexoaHoro nNepuoaa H 3aKOHHOCTb

l'ocymapcTBo B KOHTpaKTax Ha HeApOII0/b30BaHUE, 3aKAOUEH-
HBIX C MHOCTPAHHbBIMU UHBECTOPAMH, HE3AaBHCHUMO OT TOrO BjadeeT
JI OHO CaMo WJIY He BjlaeeT NoJieil B nakeTe IIpoeKTa (aKLMiA), Bbl-
CTYMaeT KaK B pojid y4acTHUKA 3THX KOHTPaKTOB, TaK U B 0co0O01i,
CBOMCTBEHHO! TOJILKO eMY, POJId HOCHUTE/IS YIpaBleHUeCKOH G yHK-
UMW M TapaHTa 3aKOHHOCTH B KOHTPaKTHbBIX OTHOLIEHHsIX. Ha aToM
OCHOBaH ITOCTYNAT O TOM, YTO He JOTOBOP HaXOAUTCs Haj rocyaap-
CTBOM, a HA060pOT, FOCYAapCTRO SIBJSIETCS AOMUHAHTOM, «IOBETU-
TeJieM» B KOHKPETHBIX OTHOLLUEHHUSX Ha HeAponojib3oBaHue. BMme-
11aTeIbCTBO FOCYAAPCTBa B HUX OCYLIECTRISIETCS B pAMKAX 32KOH-
HOCTH, OompejensieMoil Kak KOHKPETHBIMU YCIIOBUSIMU KOHTpaKTa,
TaK U 3aKOHHBIM CTaTYCOM €CaMOI0 rocynapcTBa, Kak ocoboro
cyOBeKTa B 3THX OTHOWeHUsX. [Ipu 3TOM He HaHocHTCS yinepO HU
CcTabUILHOCTH 3aKOHOJATEIbCTBA M HU CAMOM 3aKOHHOCTH.

TpaH3uTHOE, T.€. NepexoJHOE TOCYAAPCTRO, K YUCIY KOTOPOTO
oTHocuTCsl KazaxcTaH, UMeeT CBOM MperuMyLIecTBa M HEIOCTATKH.
[IpeuMyiliecTBO COCTOMT B TOM, YTO OHO B CUY COCTOSIHUS Tepe-
XOAHOCTU, MEHbIlIe «3arpyXeHo» BHYTPEHHUMM W BHEILIHUMMU B3sI-
THIMU U BBITOJHSIEMbIMU 00513aTeIbCTBAMMU, U UTO MOJEIH ero Obl-
ThS1 M pa3BUTUS 001a1al0T boabLieid cBobosol Beldopa HOBOrO CO-
JepXaHusi ¥ 0oJiee BOCITPUMMUMBLI K U3MEHEHUSIM. DTO Mbl BUAEH
Y BUIMM 3a FOJibl HE3aBMCUMOIO pa3BuTUs Halled Pecny6iuku.
HenocTatku nepexonHoro rocyaapcTpa, B YacTHOCTY PecnyOinku
KazaxctaH, COCTOAT B TOM, YTO B CUJIY TOH XK€ NEpeXOJHOCTH OHO
elle He COCTOSIIOCh B CBOMX OCHOBHBIX Y HECYLIMX KOMIOHEHTax
roCyAapCTBEHHOCTH, OTHOCUTCS B JIYUIEM ciiyvae K pa3psiay pas-
BMBAIOUIMXCSl, B psifie clyyaeB 3aBUCHUMBIX rocyaapcTs. OHoO ele
c1abo nepej JTMLOM «JIEBU3HbI» M eile B DOJblLUEH CTENEHH B 3allu-
Te BHIOPaHHBIX CIIOCOOOB BbIXKMBAHMS M BbIXO/A U3 HETO Ha FPOCTO-
pBl LIMBUJIM30BAHHOIO Pa3BUTUs. Ecian K 3TOMY NO0aBUThL TO, YTO
CTpaHa ¢ HeOCBOEHHBIMU DOTaThbIMU ChIDHLEBBIMH PECYPCAMM CTaHO-
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BUTCS1 He TOJIbKO MPHBJIEKATENIbHON, HO U LIEHTpOM cOBUpaHust u
COCPENOTOYEHHUS UHTEPECOB Pa3HbIX IPYNN U CHJI, B OCHOBHOM
BHEILHUX, TOTOBBIX 06eCcNeunTh B NEPBYIO OYEPEb CBOM UHTEpECHI,
camo no cebe 3TO TauT yrpo3y [Uisi CaMOro cylIecTBOBaHMs Nnepe-
XOIHOr0 rocyAapcTBa U NOCTENEHHONO ero NPpeBpalleHUs B Moi0-
NeYHyI0, 3aBUCUMY10 cTpaHy. Hu onHa cTopoHa B cienKax Ha Hel-
POIIOJIb30BaHUe HE MOXET BOCIOJIb30BaThLCS HELOCTATKOM U Bpe-
MeHHOMH caboCTbiO B CTETIEHHW 3peIOCTH U BAaromoIydust Apyroi
CTOPOHBI — roCyapcTBa, YTOOb! HaBA3bIBaTh EMY CBOIO BBITOJHYIO
118t cest BOJIIO, KaK ITOCTOSIHHO AeHCTBYIOMME hakTop. CoBpeMeH-
Hulit KazaxcraH BoBce He cBOGOIEH OT MOJOOHOT0 pojia CKJlalibiBa-
IOUIMXCSl OTHOILUEHMUIt. Takoe r1oJIoXXeHHe He MOXET COXPaHWThCS
nosro. OHo HenpeMeHHO OyaeT MEHSITbCS M BLIPABHUBATHLCS 10 Mepe
B3pOCJIEHMSA TOCydapcTBa U HaOMpaHWs BHYTPEHHEN CWJIbI U BO3-
MOXHOCTeH, peajlbHO 00ecleYUBalOIIMUX ero CTaTyCHOE MpaBo H
aKTUBHYIO, CBOMCTBEHHYIO TOJILKO €My POJIb B KOHTPaKTHBIX OTHO-
LIEHWSIX Ha HEIPONOh30BaHNe. DT0 NUKTyeTcsl TpeOOBAHUSIMU Bpe-
MEHH ¥ COBPEMEHHbIM COCTOsSIHHEM PecriybiiKu.



INVESTORS AND CONTRACTS IN OIL SPHERE '

The questions connected to agreements on distribution of pro-
duction and tax system in oil-and-gas branch, on the role of the
state in contractual relations on mineral resource use and on limits
of its rights as proprietor of mineral resources and as one of the
sides in these contractual relations have been discussed actively in
the press, organized round tables and conferences for the last years,
especially, last months. The question about the right for purchase
of the share in a package of the project in oil branch by the state has
got a special urgency, the share offered by one of its participants
for sale and legitimacy of denying of the state’s right by other par-
ticipants, particularly only by foreign contract companies incorpo-
rated in a consortium. The given article is devoted to the last ques-
tion.

About ap addition to the Law
«About mineral resources and mineral resource use»

In the beginning of April this year the upper chamber of Parlia-
ment — the Senate, discussing changes and additions to the Decree
of the President of the Republic of Kazakhstan, «About mineral
resources and mineral resource use» valid by Law, has made an ad-
dition to the third part of clause 71 of the Decree, which said: «With
a view of preservation and strengthening of a resource-power basis
of economy in new and already signed contracts on mineral resource
use, the state has the priority right before other side of the contract
or participants of the legate having the right for mineral resource
use and other people on purchase of the alienated right for mineral
resource use (its parts) or parts of a share (share holding) by the
legate having the right for mineral resource use, on conditions is
not worse than the conditions offered by other buyers».? As far as |

! The article with some reductions is published in the newspaper «Kazakh-
stanskaya Pravda», May, 28, 2004 y.

2 The addition is formulated not so smoothly, but the content is given clearly.
The writhing might be correctad during the discussion in the Parliament.
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know, this addition has the supporters and many opponents, out-
side of the Parliament. Probably, it has great value by the rank of
the Law is given to such addition. It is so. If to tell the truth, it has
caused extensive reaction on the part of involved investors and
groups or participating in relations concerning the mineral resource
use. As far as for me, knowing how these forces are influential, the
amendment will be frozen, changed or removed at joint session of
both chambers of Parliament. However the problems described in
addition of the Senate remain in a reality, are basic and decisions of
them concern to number of actual tasks.

If to isolate the main thing in the contents of addition of the
Senate the question is about the state and the contract made by it
on mineral resource use, about the role and place of the state in
these contractual relations and about the right of the state itself to
be one of participants of mineral resource use - to have a share in
the share holding and in structure of the legate possessing the right
for mineral resource use.

At first sight the addition is directed on regulation, apparently,
a private question - on ascertaining of the right of the state to be the
participant, to get a share in a share holding on mineral resource
use in case of alienation (sale) of the share in the project by one of
participants of contractual relations on mineral resource use. There
is said that «on conditions not worse than offered by other buyers»
i.e. the state does not apply for any privileges and its actions do not
render damage to other participants - investors. It declares the pri-
ority right of individual share in the project at the decision of sim-
ilar question. The fact, that this «a private question» is quile ex-
plainable at first sight and explains the status of the state in con-
cluded contracts on mineral resotirce use, as the proprietor and the
guarantor of interests of the Republic, nevertheless is exposed to
regulation in the Law, testifies different approaches to it and about
aspiration of legisiators to give the big clearness to the question. In
this plan acceptance of the mentioned addition to the Law is justi-
fied. Meanwhile the events, which have followed acceptance of ad-
dition by the Senate, even more actualized the question raised in it.
Not only lawyers of investors but also some foreign embassies in
the Republic have expressed doubt concerning legitimacy of ac-
ceptance of the amendment to the Law, fixing the right of priority
of the state in purchase of a share in a share holding on mineral
resource use. Actually, discussion was beyond the transaction on
mineral resource use. The question is about the methods and forms
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of protection of interests of the state and investors, the contract
foreign companies. Both of these aspects of the question are im-
portant and actual.

About reasons of contract organizations
and their supporters

Opponents of addition put forward the thesis about «the right
for mineral resource use is a property right» on the foreground, and
contracts on mineral resource use concern to material law, and the
state has not any material competences on assigned property of
contract organizations, especially consisting of only foreign com-
panies. Thus, they refer to clause 26 of the Constitution of the Re-
public where it is told: «Nobody can be deprived the property with-
out the decision of court» {point 3), «Everyone has the right to free-
dom of enterprise activity, free use of the property for any lawful
enterprise activity» (point 4). As to the first part of the thesis, at the
beginning of it they mentioned correctly that contracts on mineral
resource use are of material relations, and they concern to material
law. However, it is illogical and wrong that the state which is the
proprietor of mineral resources and which will underly the contract
on mineral resource use and asserts itself as one of the sides in con-
tract relations contrary to these facts, declared deprived property of
competences in these relations. It is equivalent to declare white as
black, clear as foggy. As to the second part of the thesis consisting
of references to some norms of the Constitution of the Republic
they have not any direct attitude to a discussed question, refer to
other spheres of property relations - nobody loses the property and
there is not any to limit someone’s freedom of enterprise activity.

The consequence of the first thesis is the statement of oppo-
nents that contract relations on mineral resource use concern to
spheres of regulation of extremely private law in which there is an
equality of the sides and there is no place to the right of priority of
the state in purchase of an exempted share by it in a package of the
project particularly. The mentioned amendment to the Law is ex-
plained as «an attempt to give the state the big rights for private
property, than to private people». In the statement there is also a
correct beginning, however, in the further statement it develops into
the contrast, i.e. it is used incorrectly for denying the role and legit-
imate of the state.
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Any transaction, including the contract on mineral resource usc
is the civil-law act in the sense that the sides are equal and indepen-
dent from each other, pursuing property interests equal and inde-
pendent from each other and consequently relations between them
are of material-legal converge at the same time. The conclusion of
this correct position is wrong and incorrect by its form and essence
that relations arising at it are extremely private - legal and regulated
only by norms of the Civil Code of the Republic in their frame-
works. Thus real life of contract relations is ignored where the sub-
jects burdened by immanently different interests and the legal indi-
vidual characteristic converge unequal under the status and com-
petence. Participation of the state in administrative, decision-regis-
tration functions in the contract on mineral resource use changes
the essence and relations of public law cover the form of relations
arising at it — the civil legal attitude. At such situation, assignmernt
of a secondary role to the state or public law in contracts is unac-
ceptable. If to address to the common theory of the law pesitions of
which are more true so-called «private civil-law relations» make only
one of the vectors of the contents of civil-law attitudes in a society
and in the state in general. The Civil Code, in its wide and semantic
understanding covers laws of a civil society i.e. all sets of legal rela-
tions in a civil society including the relations usually called crimi-
nal - legal, state - legal, which are nowadays deduced from official
Civil Code of the RK into separate and rather independent branch-
es of civil public relations. From here, to distinguish private law
and the public law is possible. but their opposition is completely
unacceptable, if the state participates in the transaction as one of its
parties - subiects. Thus, by virtue of the fact of participation of the
state, arising relations in the most part are state, in other words
public - legal. Division into roles for which applies civil-private and
ctvil-pubiic law in the contents of the transaction, especiallv - on
primary and secondary are unproductively. The opinion about the
property relations are exclusive object of private law is theoretical-
ly incorrect and practically defectively, because there is no place
for public law even then when the state and its authorized bodies
participate in them.

Equality of the sides in the contract on mineral resource use. as
well as in any other transaction, is used as an argument for non-
recognition or even denyings of an immanent special role of the
state participating as one of the sides in the agreement. Participa-
tion of the state in the contract when other side, national or forcign.
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is not state structure gives to contract relations «inequality» in equal-
ity. The postulate on equality of the sides in the centract assumes
also equality of the recognition of a role of the state as the special
subject in these relations.

About the role and place of the state in contract relations
on mineral resource use

The Kazakhstan oil branch is rich with contracts with foreign
companies. Quite naturally, that during realization of conditions of
these contracts arises a lot of conflict and questions at issue, both
private and basic, frequently deadlock on which each side asserts
the positions, proceeding from formal and informal conditions of
the made contract, interpreting them to own advantage. There is
not anything special or original. There was and will be several times,
especially if behind these different approaches and inconsistency
and even incompatibility of positions of the sides stand the «big»
interests.

The essence of frequently meeting disagreements consists espe-
cially between the transitive and developing state, and the contract
foreign companies that the last approach to the state as to one of
the sides in civil-law agreements and no more because it is easier to
prove the rights and claims, to carry out interests, proceeding from
norms and the contents of the transaction. Thus the state is ig-
nored not simply the subject of contractual relations, not only the
owner of abject, «seller», «tenant», «customer», at the same time it
occupies a special legal status and becomes the special subject in
these relations.

The state is uniform as the proprietor of mineral resources and
as the subject - manager of this property. Its legislative status is
determined in the Constitution of the Republic: «The Earth and its
mineral resources, waters, flora and fauna, other natural resources
are in the state ownership», and this property should «serve simul-
taneously to the public prospering» (points 2 and 3 clause 6). From
this logically follows the conclusion that the place and role of the
state in the contract on mineral resource use, concluded by it are
doubled: it acts through the authorized body as the owner of object
(as the customer) with the concrete and cash subject purpose. In
this part, it is equal in rights. At the same time its introduction into
contract relations is regulated more by the greater task connected
by the responsibility before laws of the Republic for maintenance
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of national interests and economic safety of the Republic. There is
a direct indication to it in Law of the RK «About national sccurity
of the Republic of Kazakhstan». It is told: « Requirements or main-
tenance of national safety are taken into account at the conciusion
of contracts on use of strategic resources of the Republic of Kaza-
khstan, execution of these contracts and the control over their usc»
(point 3 of a clause 18). By virtue of its position the role, place and
legal status of the state in contractual refations when it acts as one
of the sides in them, should be perceived from this «a target poli-
cy», twisted in contract relations. It is the natural status of the state
determining its function and actions, higher status than rcgulating
it individual, positive right made in the contract on mineral resource
use. Attempt to consider «membership» of the state in contractual
relations in borders of the transaction, ignoring its «natural» legal
status caused by its administrative, control-administrative author-
ity above object of relations, not productively and scholastically.
Functional ability of the state and efficiency of its activity first is
estimated on that as far as it provides and protects national inter-
ests, « the prospering of all people of Kazakhstan ».

In the Decree of the President of the Republic of Kazakhsian
valid by the Law «About mineral resources and mineral resourcc
use» is offered to the authorized state body: «during the activity on
the conclusion and execution of contracts to provide observance of
interests of the Republic of Kazakhstan» (part 1, point 2 of clausc
8). This is confirmed in the Law «About national security of the
Republic of Kazakhstan». It is told: «With a view of protection of
national interests of the Republic of Kazakhstan, including preser-
vation and strengthening of industrial potential, the state with ob-
servance of the guarantees given to foreign investors, carries out
the control over a condition and use of objects of economy of Ka-
zakhstan, taking place in management or the property of the for-
eign organizations and the organizations with foreign participation»
(point 2, clause 18).

Attenipt to reduce the role of the state in contracts concluded
on mineral resource use, these contracts should be considered in
their frameworks that is necessary but at the same time it is not
enough and one-sided. The mentioned addition to clause 71 of the
Law «About mineral resources and mineral resource use». proba-
bly, is caused by different opinions at a level and concerning a pri-
vate and concrete site of a legal field, and presence of the group
interests realized on this site.
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Adequate representation and understanding of the role and place
of the state and its authorized bodies in contracts on bowel using
lay not so much in their normative frameworks in all set of norms
of the acts regulating these contracts, at the same time the capacity
of their participants.

Let us consider this question a little bit more deeply, from the
point of view of philosophic knowledge. When practice requires an
explanation and its adequate understanding because of «interven-
tion» of interests comes to deadlock methods, developed and checked
up by generations and canons of judgement and an estimation of
practice comes to the help. Their application in many respects re-
moves dissent around of a question. The essence of this method
will be that the vital data as a congestion of the facts should find
explanations in a box and stacked in them from a position of these
canons. The rule of search and an establishment of true are so. [t is
named as a theoretical construction of real relations, the practice.
As t is spohen, it is not necessary to invent a bicycle, which was
invented tong before, it is necessary to use it only.

This cognitive canon with the big allowing ability establishes
understanding and judgment of the fact, experience, as though it
was not important and significant, it is necessary to approach it as
an element of a life, public and social mode of life and in this sense
as to «small» in measurements of volume and sizes. Its correct esti-
mation, hence, true understanding, are possible and productive if
to build a reasoning moving and going «from the greater to small»
or «from small to big». They can be named methods of an induc-
tion and deduction in the science. These methods conduct to the
same result - to understanding of a subject, and in our case of a
question about the a place of the state and investors in contract
relations on mineral resource use. It means that this rule dictates
variety of opinions and positions of the sides, based on norms and
conditions of the transaction on mineral resource use and formed
on the basis of the transaction is necessary to consider as a minor
cycle small «a legal field», original ability to live and which sense
depends and is defined by a system cycle, «legal space», including
its driving forces, motives and interests alongside with a minor cy-
cle. The adequate understanding of a role and a place of the state in
contracts on bowel using lays not so much in normative interpreta-
tion of norms of the transaction which can be long and scholastic,
injudgement of its constitutional-legal powers and the status. This
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most important, it is impossible to ignore it as it is impossible 10
ignore maintenance of legitimate rights and interests of other sides
- investors in contract relations on mineral resource use. Though
the state is one of the subjects - parties of contractual relations. but
at the same time it acts as the carrier of administrative, control-
registration functions on behalf of authority of people. It means.
that the state acts in contractual relations on mineral resource use
in a double role - in a role of one of their equal in rights parts and in
a role of the carrier of functions of maintenance of economic and
political safety of the Republic.

Legality and frameworks of «intervention» of the state
in contracts on mineral resource use

It seems, there are no bases for alarm of the contract foreign
companies - investors. The state in the actions directed on purchase
of exposed share on sale in the project under the price, declared by
bowel user, only realizes the right. As to the right under equal con-
ditions it has advantage before other buyers, including the contract
companies which are included in a consortium caused by the status
of the state, as proprietor of potential «owner» of object of the
tender with legal and material consequences. Unfortunately, the
contract companies and their lawyers from the Kazakhstan oil as-
sociation, Council of foreign investors and the local legal firms do
not follow logic of relations and things lobbying interests of for-
eign investors. They not only express the disapproval but it was
their personal opinion. They address to the central and the supreme
bodies of authority of the republic with the insisting to cancel the
addition to clause 71 of the Law «About mineral resources and mi-
neral resource use» though, in fact, it does not establish new norm
but only fixes an existing legal order. The basic motivations of in-
vestors are not based on concrete clauses of laws of the Republic
because there is no a restriction point, especially an interdiction to
state’s operations and its authorized bodies in a similar way. Such
position of the state: «Will damage to the investment climate in the
state and trust of investors to the Government»; «Will decrease the
competitive advantage of the Republic in attraction of foreign in-
vestments»; «Will increase a degree of risk in activity of the basic
oil-extracting companies in Kazakhstan» and it will be «interven-
tion» of the state in contract relations on mineral resource usc. I to
look soberly at these and other similar statements of investors and
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to try to summarize them it is uneasy to see, that they are directed
as a matter of fact on replacement of the state from sphere of the
made contract relations in areas of mineral resource use and oil
extracting, on investment with its neutral role or an «equal» role in
them.

Obligations and the responsibility of the state in preservation
and strengthening of a resource-power basis of the economy estab~
lished by the Constitution and Laws of the Repubilic, are not limit-
ed to frameworks of time, represent an initial and fundamental le-
gal and political basis of its activity. They are realized in concrete
legal relations, including particularly the field of the transaction on
mineral resource use. Contracts on mineral resource use, with de-
veloped «internal» system of normative regulation of relations of
the subject in detail - do not cover object and do not replace the
legality developing on the fact of participation of the state in them,
as carrier of competences of authority concerning the property. The
legality connected to frame conditions of the contract is secondary
in relation to the legality formed by competences and capacity of
the state. This installation od constitutional-legislative in its frame-
works is necessary to consider and verify with the arising available
fegal relations connected to contracts cn mineral resource use. For
the greater persuasiveness and presentation we shall consider now
2 problem from a position of basic parts making its consecutive
development and in aggregate define this problem.

We admit that the transaction on mineral resource use is made
between the state (its authorized body) and the foreign companies
(their consortium, the general contractor). Could the state as the
proprietor of object be the owner of a part in a package of the project
with other contract forcign cornpanies? This question is supposed
and considered axiomatic and there is no interdiction in realization
of the investment from means of the state budget in the Law «About
investments», and in the Law «About foreign investmentss. We shall
assume now, that the share holding on mineral resource use com-
nletely is ini hands of the contract foreign companies. Whether the
state can, as the proprietor of mineral resource and as the customer,
to interfere into the numbers of these contract companies 1o part
forcibly and press them to create thus an empty seat in a share hoid-
ing that to occupy it itself. No, cannot, this already illegal interven-
tion, is infringement of stability of the law and legality. Other case:
one of the contract foreign companies by virtue of any circumstanc-
¢s, leaves a consortium and declares sale of the share in the project.
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According to conditions of the contract other participants of the
contract possess the priority right in purchase of this share. They
agree to it and conclude corresponding agreements on it. The state
here «interferes» with these relations and declares desire to get this
exempted share in the project. The companies united in a consor-
tium, do not want it and opposed to this in the most serious image,
resuiting a number of indirect legal arguments of economic and
political reasons, even threatening business to transfer, if the ques-
tion will be solved not in their opinion, in the international judicial
organizations. Thus their arguments are tiie contract does noi pro-
vide purchase by the state of shares in the project; the priority right
of the participating contract companies to get a share of shares in
the project of the leaving partner is stipulated in the contract. Not
all this is challenged by anybody. However, it is impossible to mix
relations inside the contract companies with relations between the
state and contract organizations. Originally the state was pocr. had
no means for participation in a package of shares on mineral re-
source use. Now the state - proprietor has such opportunity and it
can, wants and have the right to realize this opportunity at the other
stage and a level of contract relaticns, not rendering damage to in-
terests of other participants. In this case there were relations be-
tween the state and the contract companies, directly not stipulaicd
in clauses of the contract on mineral resource use which however
lay on a legal field of relations between them for they are stipulated
in the laws having priorities in relation to rules of law of «internals
application. Thus, the right of the state to get a share in the project.
exposed on sale, not only is lawful, but also is unconditional. non-
conflict from the point of view of legality.

The transitional state and legality

The state in contracts on mineral resource use, concluded with
foreign investors, whethier irrespective of it owns or does not own a
share in a package of the project shares, acts both in a role of the
participant of these contracts, and in the person peculiar only (¢ it.
role of the carrier of administrative function and the guarantor of
legality in contract relations. The postulate is based on that the con-
tract is not above the state, and on the contrary, the state is a dom-
inant, «master» in concrete relations on mineral resource use. lnicr-
vention of the state in them is carried out within the framework of
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the legality determined both concrete conditions of the contract,
and the lawful status of the state, as special subject in these rela-
tions. Thus it is not damaged neither stability of the legislation and
nor the legality.

The transitive state to which number Kazakhstan concerns, has
advantages and disadvantages. Advantage will be less by internal
and external taken and carried out obligations, by virtue of a condi-
tion of transitivity and that its models of mode of life and develop-
ment has great freedom of a choice of the new contents and are
more flexible to changes. We have seen it for years of independent
development of our Republic. Disadvantages of the transitive state,
particularly the Republic of Kazakhstan will be, that by virtue of
the same transitivity it has not taken place yet in the basic and bear-
ing components of statehood, concerns at the best to the category
of developing countries and even in some cases as the dependent
states. It is still weak before the person of «levizna» and in some
degree in protection of the chosen ways of a survival and an exit
from it on open spaces of civilized development. If to add that the
country with unexploited sources of raw mineral resources becomes
not only attractive, but also the centre of collecting and a concen-
tration of interests of different groups and forces, basically exter-
nal, ready to provide first of all the interests, consequently it makes
athreat for the existence of the transitive state and its gradual trans-
formation into trust territory, the dependent country. Any side in
transactions on mineral resource use cannot take advantage of lack
and weakness of a degree of a maturity and weli-being of other side
of the state to impose to it the will favourable to, as the permanent
factor. Modern Kazakhstan is not so free from a similar sort of de-
veloping relations. Such position cannot be kept long. It will vary
and be leveled by all means on the perfection of the state and get-
ting the internal force and the opportunities really providing its sta-
tus right and an active role peculiar only to it in contract relations
on mineral resource use.



OTBET MOUM OIMNMNOHEHTOM '
(upodeccopy M.K. Cy.reiimenony, 10.I. BachHy u ap.)

Ha Mou ctatby, ony6IMKoBaHHbIE MOA HazBaHUeM «KoHTpakT
Ha Heapornosb3oBaHue» («KOpunnueckas rasera» 2004. 26 mas) i
«HBecTOp M KOHTpaKThI» («Ka3zaxcraHckas nipasaa» 2004. 28 mas),
B KOTOPBIX 3aTParuBaJIMCh HEKOTOPbIE NPUKJIAAHbIE U CBA3aHHDIE €
HUMU TeopeTUuecKue rnpobjieMbl TocyAapcTBEHHO-TIPaBOBOK cde-
Pbl OCBOCHHNS He(hTHHBIX MECTOPOXACHUIA, TOSBUJINCH OJIHA 34 APY-
TOoi HeCKOJIbKO cTateit. B uMcne ux aBTopos ObiY Y HAIllM Bellyllile
Y yBaxkaeMble MHOI0O KoJuieru ydenbie-topuctsl M. K. CynieiimeHOB,
FO.T'. bacun (kypHan «FOpuct». 2004. NeNe 7, 8), a TaKKe HeKOTO-
pble Ka3aXCTaHCKHUE YNpaBisgioline rapTHepbl MHOCTPaHHbBIX 10PH-
MVYECKUX U alBOKATCKUX KoMmaHuil. MHOTMe M3 HUX BhIpaXKatoT
HecorJjlacie ¢ OCHOBHBIMM TTOJIOXKEHHUSIMH, [TOCTABIEHHBIMHU U Bblil-
BUHYTBIMU B MOHX CTATbsIX, OCIIApUBAIOT HX OOOCHOBAHHOCTD.

BaxXHO oTMeTHTh, 4TO 3TO NEPBLINA cy4dail 3a rocrenHee Aecs-
TUNIETUE, KOTAA CTaTbU OAHOTO [1IaHa, TIOCBALLEHHbIE TPOOIeMaM
rOCyJapCTBEHHOCTH, NTPaBa U 3aKOHHOCTU B CTpaHe CTAHOBSITCS B
LeHTpe MOJeMHMKHU B OTKPBITOH MeuaTl M CTOJKHOBEHUS pa3HbiX
B3[JISIIOB M [TO3ULMIA B MOMCKAX HayUHbIX M AJIbTEPHATHBHBIX OTBe-
TOB Ha HUX. TONbLKO TaKON MeTON SIB/ISIeTCs D01ee NPORYKTUBHbIM H
HeoOX0AMMbIM B MO3HABATENBHON M HaYYHOH cdepe B TJaHE CO-
JeHcTBUA pa3BUTHIO PecnyOIMKY, HA €To epexoaHOM 3Tane.

Huckyccust uMena Heckosibko acrnekToB. OHa nokasana, uto
HaKOINNNOCh HeMalo ¢1abo OCBEUIEHHbIX U BE30TBETHRIX rocyaap-
CTBEHHO-TTPaBOBBIX MTPOOJIEMHbBIX BOIIPOCOB B Chepe rocyaapcTBeH-
HO-TIpPABOBOI'0 PETYyIMPOBaHUST HE(PTAHLIX ONepaLnii, B 3aLLIITC HH-
TEpPeCOB M rocyapcTBa, U UHBECTOPOB. OHa TakXKe NoKasaaa HeoOd-
XOIMMOCTb IOATATHBAHUS YPOBHS HayYHOU MbICH B 0OJ1aCTH Npa-
Ba 10 TpeOOBaHUH, IPEAbSBIAEMbIX 9KOHOMHUYECKUM, COMATbHBIM
U DOJIMTUHECKUM pa3BUTHeM Pecniyonuky. IlpuxoanTes npusHaBaTh

"' CraTbs ony6nnkoBana B XypHaie «lOpucts: 2004, Neil,
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¥ TOBOPHUTH 06 OTCTaBAHMH U JaXe 00 OTCTAIOCTH HEKOTOPBIX BaX-
HBIX OTpaciieit HayKy fpapa, METOAOB MO3HAHUSI, TPUMEHSIEMbIX B
Heill, o IpeobagaHny B HUX Y3KO HOPMAaTUBHBIX BO33PEHUH, orpa-
HUYEHHO FOHbIX sl MPUKJIaAHON IOPUCTIPYACHIMY U IIOYTH He-
3(heKTUBHBIX TS TO3HABATEIbHOM, AHAJTUTUYECKOH AesiTeNIbHOC-
TH B 00J1aCTH NIpaBa, CTOJIb HEOOXOIMMON U COCTaBISAIOLIEH OCHOBY
NOMCKa M HaxoXIeHHs OoJiee aleKBaTHBIX OTBETOB Ha BO3HUKAIO-
IIME PaBOBbIE BOMPOCHL.

Hayajo u cyTh JUCKYCCHH

TloBoaoM 11 MOMX CTaTel MOCAy XWX Bedyluuecs I04YTH B Te-
YyeHHe rofia ¥ 0Co0eHHO AKTUBHO B ITOCJIeiHee BpeMs [IEPeroBophl U
obcyxneHnsa B HaunonanbHoit komnanuu «KasMyuaitlaz» u Mu-
HUCTEPCTBE 3HEPTETUKU U MUHEPaJIbHBIX pecypcoB PK, 1o ux MHu-
UMaTHBE, C OJHOI CTOPOHBI, C TIPeICTABUTESISIMA MHOCTPAHHDBIX 1O~
PSUIHBIX KOMIMaHHMii, pa3pabaTbiBalOlIUX KPYITHOE MECTOPOXAEHHE
HedTH «Kamaran» Ha kasaxctaHckoM wessde Kacnuiickoro Mops,
¢ Ipyroi ctopoHsl. OMHKUM U3 BOMPOCOB, 10 KOTOPOMY OBHapy KU-
JIUCh HauOONbliIMe pa3HOTrIacus CTOPOH, ObLI BOMPOC O XKENaHUU
Pecny6aMKy KyNUTh 40JIO B MTAKeTe MPOeKTa OIHOI0 HHOCTPAHHO-
r'0 UHBECTOPA, ITOXeNaBUIero NpoJaTh CBOIO ACJI0, JTOBOJIBHO KPYil-
HYIO, B pa3paboTke MecTOpoXxaeHHsI. OH ObiN yYaCTHUKOM KOHCOP-
LMYMa, COCTOSILIErO U3 OJIHUX HHOCTPaHHBIX opraHu3auuii. BHaua-
Jie OJIHO a3MaTCKOoe rocylapcTBO U3bSIBHIIO XeJlaHWe IPUOpecTH —
KYIIHTh 3Ty 1010, OLEHEHHYIO B GoJiee yeM MUIIHapA J0JL1apoB,
HO He moJsiyuuiochk. Haule rocyaapcTBo, B3BecHB cBoW (hUHaHCO-
Bble BO3MOXHOCTH, KOTOpbIe GbLIM TOLUMMH HECKOJIBKO JIET TOMY
Ha3aJl — B MOMEHT 3aKJIIOYeHMsl KOHTPAaKTa Ha MeCTOPOXAEHHE, a
Ternepb HECKOJIbKO HOMNOJHEeHHbIe, 3asIBUJIO0, UTO OHO KYIIUT 3TY JIOI0
W TeM CaMbiM CTAHET OJHUM M3 YYACTHUKOB KOHCOpUMyMa. MmMeH-
HO 3TO NipesioxeHue KazaxcraHa, Ka3aioch Obl, JOrMyHoe U rpa-
BOMepHoe, U00 OH COOBCTBEHHMK M MO OOJIBLIOMY CUETY, XO351MH
3TOT0 MECTOPOXAEeHHS, TeM OoJiee BLICTYNAST M KaK MOKyTaTelb Ha
«CBOOOJHOM pbLIHKE», BCTPETHAC OpPraHU30BaHHOE Hecorjache U
OTpHULATENbHOE OTHOLIEHHE CO CTOPOHbl HHOCTPaHHbBIX UHBECTOPOB,
BXOJIMBIIMX B KOHCOPLMYM. [ToNHUTHKA «He MylaTh» CTaja fiperpa-
noi. O MOTUBax He TpyAHO goraaatbesi. OuuuanbHbIe IPeAcTaBU-
TeJIH UHOCTPaHHbIX FOCYAAPCTB, OPTaHU3aLUMSIMU KOTOPbIX SBISIUCDH
NoJpsiiHble KOMIAHWU, B 000CHOBaHUE MMO3ULIMH MOCJICAHUX BbiI-
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BWHYJIY PSIT apTYMEHTOB, NOJUTUKO-3KOHOMUYECKHX U PABOBBIX —
13 apceHaia TPAAULIMOHHbIX MHBECTULIMOHHBIX OTHOLIEHHH. Tako-
BBIMH ObLLIY YTBEPXKAEHMSI O TOM, YTO 3T0 3asBKa Ka3axcraHa UMeThb
LOJHO B [TAKETE MPOeKTa [I0 OCBOEHUIO MECTOPOXAEHHU S HE(MTH, KO-
TOPBIMH [IPEXAE MOHONOALHO BAAJIeiIM MHOCTPAHHbIE KOMITAHHH,
10 MX MHEHWIO, «HaHeCeT yiiep® MHBECTHIMOHHOMY KJIMMaTy B Pec-
ny0iKKe ¥ A0BEPHIO MHBECTOPOB K [TpaBUTENLCTBY», «CHU3UT KOK-
KYyPeHTHOE peuMyIIecTBO Ka3axcTaHa B IpUBJICUCHUH HHOCTPAH-
HBIX MHBECTULMIT», «YBEUUKT CTElleHb PUCKA OCHOBHbIX HedTen0-
ObIBalOIUX KOMIIAHHI B TOCYAAPCTBE», 3TO IKODbI — «BMEILATCNb-
CTBO FOCYJapCTBa» BOTIpeKH 3aKOHaM pbIHOYHON 5KoHOMUKM. Ha
MOMOLLL OHM TIPUBJIEKIIN IOPUIMUYECKHe CUITBI U3 Accouraniu «Ka-
saxctaH [TeTposieym», CoBeTa HHOCTPaHHBLIX MHBECTOPOB, ACCOLLM-
au{yu PUCTOB HedTerazoBoi OTpaciy, a TakXe Ka3aXCTaHCKHX
TIApTHEPOB, YUEHBIX-IOPHCTOB, TOCTOSHHO JIOOOUPYIOIINX UX Tpa-
BOBbIE U UHble MHTepechl. HeKoTopkle W3 HUX BBICTYIMIU Ha 0hu-
LIBANLHBIX IEPErOBOpaXx, NMPOMCXOAUBLIMX B KOMIIETEHTHBIX Opra-
Hax [TpaBuTeNbLCTRA, HA CTOPOHE U B I10J1b3Y MHOCTPAHHBIX KOMMNa-
HHUH. YyacTyie HMEHHO 3Toi Moceasel rpybl aIBOKATCTBY IOLLIMX
MECTHbBIX IOPMCTOR, 3HAKOMbIX C 3aKOHOIATeILCTBOM PecryGinki,
YCUIIUAO0 KaK Obl H3HYTPH (GOPMAIBHYIO IODHAKYECKYIO apryMeH-
TALMI0 NO3ULMM KHOCTPAHHBIX UHBECTOPOB.

CTpacTu B NofeMHUKe pa3ropeuch, 0coOEHHO B XOIE MOCTAHOB-
K4 ¥ BO3MOXHOCTH 3aKOHOJATeIbHOI0 3aKperi/IeHus paB rocyap-
cTBa KazaxcraH Ha npuodpeTeHHe OTUYXIaeMOM JOJM B Nakere
aKUMi Ha Heipornoib3oBaHue. [Toutn noaroga Tomy Ha3an (B Haua-
ne anpensi) BepxHas Ilanara IapnamenTta— CeHaT MHCUEHHPOBAN
IOIOJIHEeHHe K cTathe 71 B BUJe ee TpeThell YacTH K Ykasy [lpesu-
aeHta Pecnybnuku Kasaxcran, uMmeroniemy cuny 3akona, «O He-
Ipax W HePOI10/b30BaHUU» . OHO ri1acuio: «B nensx coxpaHeH:s 1
YKPETIEHNST pECypCHO-3HEPIreTHUECKO OCHOBbI 3KOHOMHKH B HO-
BbIX, @ TAKXKe yXe IOANUCAHHbIX KOHTPAKTaX Ha HEAPOMoib30Ba-
HUE TOCYJapcTBO UMEET TIIPHOPUTETHOE [IPABO Mepel APYroi cro-
POHOM KOHTPAKTa WM YYACTHUKAMH IOPUAMYECKOTO JIMUA, HMEIO-
LIETO PABO HEAPONOAbL30BaHHS, U HHbIMM JMIIAMHK Ha NpHobpeTe-
H¥e OTYYKIaeMOro paga HeipoToIb30BaHUS (€70 YACTH) MK Uac-
TV 1I0JIY (MaKkeTa akiui) B IOPMAHYECKOM JIMLe, HMEIOLLEM [1PABO
HellpoTo/Ib30BAHMUSA, HA YCIIOBHAX He XyXKe YCIOBHIL, MpeanoXen-
HBIX IPYTHMY NOKYHATeAsIMH». HertocpeAcTBeHHOI MPUYMHOI Npi-
HSITHS YKAa3aHHOTO AOMOJIHEHMS K 3aKOHY TMOCAYXWIa HEOOXOM-
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MOCTb CHSITHSI OOHOTO W3 OCHOBHbIX JOBOJIOB MHOCTPAHHBIX MOJI-
PSAIHBIX KOMIIAHUMI U UX aJIBOKATCTBYIOLIHX NapTHEPOB, KOTOPbIi
UCHOJIb30BAJICSI UMM 11 OOOCHOBaHUS «He TYLIaTh» rocyaapcTBO
Ka3zaxcraH B psibl y4aCTHHKOB pa3paboTKK YITOMSIHYTOTO BaXKHO-
ro MectopoxaeHust HepTH. CyTb 3TOT0 JOBOJA COCTOSLIA B TOM, UTO-
Jle HeT MpsAMOro yKasaHMsl B 3aKOHOJaTesIbcTBe PecriybiiMKu o Ta-
KOBOM ee MIpaBe. D10 ObU1 popMaibHblit noBod. Jeio B ToM, UTo
CyllecTBYeT M AeHCTBYET NPaBOBOI MOPSIIOK, ONIpeAeasieMblit 3aK0-
HOJATeIbCTBOM, KOTOPBI W COCTaBJISET [1PaBOBOE MOJIe, HAa KOTO-
POM B MPUHLKIIE BO3MOXHO U MMPOUCXOAUT JCHCTBUC KOHTPAKTHLIX
OTHOUWIEHMH Ha HeiponoJib3oBaHue. JJonojHeH e K 3aKOHY HHUEro
HOBOTO He YCTAHAaBJIMBAET, YTO Obl BLIXOAMJIO 3a paMKH DYHKIMO-
HUPYIOHIETO NPABOBOTO MOPSIAKA.

He 6b110 OCHOBaHUI U1 TPEBOTH Y MOAPSAHBIX HHOCTPAHHBIX
KOMMaHH-UHBecTopoB. ['ocyaapcTBO B CBOMX ACHCTBHUSAX, HANPAB-
JIEHHBIX Ha MMOKYNKY BBIHECEHHO! Ha MMPOAAXYy A0/M B [IPOEKTE 110
LeHe, OOBbSBJIEHHON CaMUM MPONABLIOM — HEApOTOJib30BaTesIeM,
TOJILKO peajiu3yeT CBOE NpaBo ObiTh 1EPBbIM MOKYMaTejeM fnepel
JAPYIrMMH MOKYNAaTesisiMU, B TOM YUCTE NOAPSIHbIMU KOMITAHUSMMU,
BXOISIIIIMMHU B KOHCOPLIMYM. DTO BBITEKAET U3 CTATyCa FoCcy1apcTBa
KaK COOCTBEHHHKA BEPXOBHOIO U MOTEHLUANLHOIO «XO3SMHAa»
00BEKTa TOPra ¢ BhITEKAIOIMMHU OTCK/1d NTPABOBBIMH U 3KOHOMMU-
4eCKHMMH TocieacTBuaMu. TeM Bosiee OroBOpeHo, UTo 3TO ero Aei-
CTBHE He HaHOCUT yLuepda CTaTycy U MOJOXEHUIO WHOCTPAHHbIX
HMHBECTOPOB.

TpaHcHaUHOHALHBIM HEDTSAHBIM KOMITAHUSIM B JIMLIE HX Opra-
Hu3auui B KazaxcraHe y1anoch 3aTOPMO3UTD [PHHATHE YKa3aHHO-
ro gornonHeHus K 3akoHy PK «O Hempax M Heaponoib30BaHWU».
WX apryMeHTauuu npoTHB ACMOJHEHHUS HOCUITH BCE TOT Xe JIMILI0-
MaTUYeCKHi, NOJUTHYECKUI U 3KOHOMMUEeCKHiH XapakTep. OHH
OblTH Gostee cAepXaHHBIMU 110 CTIJIKO peakiiMi Ha 3aKOHOAaTeNb-
HY10 MTOTPaBKy. 3TOr0 HeJlb3sl ObLI0 CKa3aTh 00 UX MECTHBIX [1apT-
HEPax, W3 Ka3aXxCTaHCKUX IOPMCTOB, B TOM YKCJIE W O MOMX OMNMO-
HeHTax. OHU NbITATUCH Y CTAPATIUCh TPEACTABUTH [TO3ULIMIO HHOCT-
PaHHbIX NOAPSAHBLIX KOMIAHWI BIOJIHE OOOCHOBAHHOK M «3aKOH-
HOU», HEe CUUTASICh, TIO HAllleMY MHEHHMIO, C MOJUIMHHbLIMK 3aKOHa-
MU, UX JTOTUKOU ¥ 3aKOHHOCTHI0. OHU AeHCTBOBAIU OTKPLITO, MTPHU-
CTPacTHO, HepeJKO MTPUITMCHIBAsH K JOMONHEHHIO K 3aKOHY TO, 4ero
B HeM He Obiio. Tak, MOM OTNIMOHEHTh! BbIIYMANH U YCMOTpENH B
HeM «[TpUHYIUTENBHYIO aKLHIO», NaXe «HalWMOHANIH3aIHI0 UMYILIe-
CTBa» MHOCTPAHHBIX KOMIIaHUi, «BMeUIaTeIbCTBO» IOCYAapcTBa B
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ux nena. 1o ux MHeHHIO, BONPOCHI, U3JIOXKEeHHbIE B JOTIOJIHEHMH, 4
MMEHHO O IPHOPMTETHOM T1paBe rocyapcTsa [IpHOOpPETaTh OTUY K-
BAEMYIO YaCTh HEAPOIOb30BaHUS, JOKHbI SKOOb! pelaTbes cy-
JoM, a He [TapaaMenToM. M. CyJiefiMeHOB, BbILEJIMB 0COOO0 BOIIPOC:
«3aKOHHO JIU IPHHYAHUTENILHOE U3bSATHE UMYLLECTBA?», 1, 3a1aB ero
camoMy cebe, mHiLeT: «B paccMaTpHBaeMOM HaMM Cllyyae yUMeeT
MECTO MPUHYAUTELHOE H3BSATIE UMYLLIECTBA (aKLIUH, HANIPUMED)»,
100 3TO OCYIIIeCTBIISIETCS «BOMpPeKH Bojie COOCTBEHHUKa aK LMK », 1
[103TOMY HYXHO «pa3peliieHHe cyia». B kauecTBe 060CHOBaHMS 3TOM
MBIC/IM OH ccbitaercst Ha ¢T. 26 Konetutyuun PK, rae ckasano:
«HHKTO He MOXeT ObITh JIMILIEH CBOETO UMYILIECTBa», XOTS 00 3TOM
BOBCE He WACT peydb B AoNoaHeHHH. OH MIET ellie Aajibliie, YTo, MO,
3TO «MPHHYAUTENIbHOE o0pallleHHe B TOCYIapCTBEHHYD COBCTBCH-
HOCTb HMYIIIECTBa, HAXONA1IErocsl B YaCTHON CODCTBEHHOCTH Mpax-
JIaH Y IOPUAMYECKUX JIML — 3TO HALMOHANU3auus (nody. MHOIO. —
C. 3)), KoTopasi MOXET ObITh OCYHIECTB/IEHA TOJLKO IPUHATUEM Crie-
LMajibHOrO 3aKOHAa O HallMOHANM3alUKY HMYLIECTBa». -

Hed s — cTpaTerudeckoe coipbe U 3akon PK
«O HaMoHaNIbHOI 6e30MacHOCTH»

Metomonornyeckasi yuiepOHOCTb MO3WLHMKM MOUX OIMOHEHTOB
COCTOMT B TOM, 4TO KOHTPaKT Ha HEPOTNOJb30BaHHE, B YACTHOCTH,
Ha He(Th, KOTOPAS SIBASICTCA CTPATETMYECKHM PECYPCOM M YCTOCM
MaKpo3sKoHOMHKM Pecny6a1Ku, OHY paccMaTpHBalOT Kak coralile-
Hue BooOUIEe, peryirMpyeMoe ToJIbKO COOTBETCTRYIOIIMMY CTAThSIMH
I'paxaancKkoro Koaekcea, a NOJoXeHHe U poJib TOCYAapeTBa, ¢ro
YIIOJJTHOMOUYEHHOT'O OpraHa B 3TOM KOHTPAKTe, OMPEAENsIOT B PaM-
Kax 3THX cTareit ¥ cBonsT K HuM. [1pu TakoM noaxosae Afsd HUX HET
pasJinyis B NpeIMETHOM LIeHHOCTH 00beKTa CoraalleHus, OnHO i
TO XK€, YTO HEeApbl — He(Th W UTO, HANpUMep, napa daliMakos. B
CTaThe s MUCaAJ, UTO FOCYAapcTBO KaK COOCTBEHHHK HEAp M KAaK
CyOBeKT-pacnopsauTesb 3Tol cOOCTBEHHOCTHIO, BCTYIIAA B KOHT-
PaKTHbIC OTHOLUEHHS Ha HCAPOMOAb30BaHKWe B Ka4ecTBe OQHOI 13
CTOPOH 3TUX OTHOLLIEHHI, OCTaBasiCh BEPHLIM WM, BMECTE C TEM He-
CeT u peajiu3yeT 3ajlauy odecnevyeHUs rocy1apcTBeHHOMH «00IbUIoi
11eJ1eBON MOIMTUKH», CYTh ¥ TpeOOBAHUS KOTOPO#H 3a(PUKCHPOBIHLI
8 3akoHe PK «O HauuonanbHoit 6esonacHoctn Pecnydnuku Ka-
3axcTaH» oT 26 uioHst 1998 r. B 3akoHe cka3aHo: «B ueasx satirol
HalMOHabHBIX HHTepecoB Pecny6inku KasaxcraH, B ToM uiche
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COXpaHeHMSs ¥ yKperUleH|s NPOMBIILIJIEHHOTO NoTeHLMaa, rocyaap-
CTBO C COOJIIOAEHUEM FapaHTHi, IpenoCTaBIeHHbIX HHOCTPAHHbBIM
MHBECTOPaM, OCYLIECTBIISIET KOHTPOJIb 32 COCTOSIHMEM HUCNOJIb30-
BaHUs1 00bEKTOB 3KOoHOMUKM KazaxcraHa, Haxoasguuxcs B ypaB-
JIEHWH UJId COOCTBEHHOCTH WHOCTPAHHbIX OpraHi3aluit M opraHu-
3aLiMii C ”HOCTpPaHHbBIM yyacTHeM» (M. 2 cT. 18). OTu TpeboBaHMS B
0043aTeIbHOM NOPSIIKe YUMTBIBAKOTCS KaK MpU 3aKi1I0UEeHUH KOHT-
PAaKTOB O UCMOJIb3OBAHUIO CTpaTerHyecKux pecypcoB PecryGnu-
KH, TaK U IPU «BbINOJHEHUHY KOHTPAKTOB U KOHTPOJIIO 33 UX HUCITOJI-
HeHdeM» (1. 3 cT. 18).

OcHoBHoi1 Hall onnoHeHT — M. CyneliMeHOB — B KaTeropuyec-
KoU (popMe He BOCIIPUHMMAET Hallle YTBEpXIEHHEe O TOM, UTO TS
Pecniy6auku KazaxctaH v [Uisi KOMITETEHTHOTO eT0 OpraHa, BLICTY-
NAloLIero OT €€ UMEHH B KOHTPaKTaxX ¢ MHOCTPaHHBIMH OpraHu3a-
LUSIMU 10 pa3paboTKE W OCBOCHUIO HE(TSIHBIX MECTOPOXICHHH,
HMMEET KJIIOYEBOE [TOJIMTUKO-NPABOBOE 3HaUeHHe UMeHHO 3akoH PK
«O HanuoHanbHoO Ge3onacHocth Pecnyonuku Kazaxcran». O
00BABISIET «COBEPIIEHHO He ODOCHOBAHHBIMU U HE WMEIOIUMMHU
HHMKaKOTro OTHOIIeHHS K npobieMe ccbUIkM Ha 3akoH PK «O Hauu-
OHaJIbHOM Be3onacHocTH Pecniydnuku Kazaxcran». CBOIO NO3ULUIO
OH 0O0OCHOBBIBAET MOTHMBAMU, IeXALIUMHU B IPYTOH TJIOCKOCTH, He
UMEIOLIIMMU OTHOIIIEHHS K BOITPOCY, TeM, UTO B 3TOM 3aKOHE «HU-
YEero He roBOPUTCS O BO3MOXHOCTA HEODOCHOBAHHOTO U3MeHeHUs
YCJIOBUI KOHTPAKTa» ¥ O «HEIIPABOMEPHOM BMEILIATEJIbCTBE» IOCY-
apCTBa B KOHTPAKTHI C yYACTUEM MHOCTPaHHBIX OpraHu3aluii (Kyp-
Has «FOpuct», 2004. Ne 7. C. 26). TYT He/lMllHe HAIOMHUTh MOUM
ommoHeHTaM To MecTo 3akoHa PK «O HedTH», rae ckazaHo, YTO
rapaHTHH, YCTAHOBJIEHHbIE JUIS MOAPSIIYMKOB B chepe HehTH, a OHU
3HAYUTEJIbHbIE, «HE PACIPOCTPAHSAIOTCS HAa U3MEHEHMS 3aKOHO1a-
TesnbeTBa Pecriy6nuku KazaxctaH» B yeTbipex 06J1acTsIX, B TOM YUC-
Jle B obnacTy obecrieyeHUs HallMOHaAJIbHOM Oe30MacHOCTH (4. 2
cT. 57).

FO. bacun BricKasacs J0CTaTOYHO OCTOPOXHO OTHOCHUTENIbHO
posii 1 Mecta 3akoHa PK «O HauMonansHoi GeszonacHoctd Pec-
nybauky Kazaxctan» B onpeaeieHuM NoJUTUKO-1IPaBOBOTO CTaTy-
€a rocyznapcTsa B KOHTPAKTHbIX OTHOIIEGHUSIX, 3aKJIFOUYECHHbIX C HHO-
CTPaHHBIMHM OpPraHU3alUsIMY, XOTSl CUYMTAET B LEJIOM «yOeauTesib-
HBIMH» foBoAbl M. CyneiiMenora (kypuan «lOpuct», 2004. Ne §.
C. 24-25). OH orpaHHuMJICS JIMLLIb YKa3aHUEM Ha TO, YTO «B CTaTh-
ax C. 3uMaHOBa NpUBOIATCS CChIIKHM Ha cT. 18 3akoHa PK «O Ha-
HMOHAaNBbHOM 6e3omacHocTU Pecnybnukn KasaxcTtaH», BbIOpaHO
«obecreyeHne SKOHOMUYECKOH Ge30N1acHOCTH», XOTS B TOM Xe cTa-
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The B UUCJIe aKTOB, YIPOXAKWMX HALMOHAJILHON 6e30M1acHOCTH,
«HA3bLIBAIOTCS pPeLeHUs U I1eHCTBUS, KOTOPbIe IIPENsITCTBYIOT [1PH-
TOKY WHBECTULIMI B 9KOHOMUKY KazaxcTaHa».

Afirynb KerxebaeBa, 0€3yCI0BHO, TAJTAHTIMBBIN IOPUCT-TIPAK~
THUK, HECKOJ/IbKO MECALIEB TOMY Ha3aJl YUacTBOBAJa Ha NEPeroBopax
«Ka3MyHaitl'a3» ¢ MHOCTpaHHBIMU WHBECTOpPAMU B COCTaBe rpyli-
bl ¥ Ha CTOPOHE nocnefAnux. [o cBUAETENbLCTBY YYACTHHKOB, OHA
3alUMLaNa 1 00OCHOBbIBAJIA CO CChITKAMM Ha CTaThM I paxmaHcko-
ro kogekca PK mo3uuuio 3apyOexHbIX KOMMAHUN «He MyaTh»
KazaxcTaH B CBOM psifibl, KOTOPbIi MOXeJall KYNUTb BBICTABIEHHYIO
Ha Mpofaxy A0JI0 B MaKeTe NPOEKTa M ObITh B KOHCOPLIMYME KaK
OJIUH U3 €r0 YYaCTHUKOB 10 OCBOEHHIO KPYNTHOIO MECTOPOXKIEHUS
HedTn «Kanlaran». Ee MoXHO ObIIO NOHSITh, €C/IM UMETh B BUAY,
YTO OHA PYKOBOAUT ANIMATUHCKHUM (pUIIMATIOM HHOCTPaHHOH 10PH-
Anueckoi hpupMbl «CajlaHC», OIHOK U3 3a1a4 KOTOpPOro U ABJeTCs
1066MpOoBaHye MHTEPECOB 3apy0esKHbIX HHBecTOpoB B KazaxcraHe.
OHa 1 roBOpUT 0O 3TOM OTKPBITO, UTO «€€ KIMEHTAMHU B OCHOBHOM
SIBJISIFOTCS KPYHbIC TPAHCHAUWOHAJIbHbIE KOMITAHUU», U OHH «MOH
KJIMEeHTbi COOJIIONAIOT Ka3aXCTAHCKOE 3aKOHOAaTebCTRO» . OTBevas,
MO ee CA0BaM, HEKOTOPBLIM BLICOKMM UMHOBHHKAM, OGBUHHBLIMM
e 110cJie [IeperoBOpoB, UTO OHA JAeT «HelPaBU/IbHBIC COBETLI KU~
€HTY», OlIPaBAbIBAJIA CBOIO MO3ULIKIO TEM, YTO «€CJIH 32KOH COOJIO-
IIeH, TO clefKa He MOXeT ObITb NpOTUB HHTepecoB PK» (kvpHan
«lOpuct», 2004, Ne 8. C. 10, 14). He coBceM [OHSITHO, OYEMY OHa
Ha3Baja CBOIO CTATHIO CAKLIKOM I'POMKO: «KOHCTHTYIHOHHAS HOP-
Ma o KazaxcraHe Kak IpaBoBOM rocynapcTse — B onacHocTH!» [To
MHEHUIO aBTOPA, 3TO BhIPAXAETCsl B YCHJICHUH «BJIUSHUS rocyaap-
CTBa Ha Bce cephl 001UEeCTBA U YLIEMIEHHSt TOCYIAPCTBOM 11PaB 1
MHTEPECOB I'paXkAaH U IOPUANUECKUX JINL», U YTO «TOCYJapCTBEH-
Hble OpraHbl ¥ JaxXKe CYIbl peluaoT BOTIPOChI, UCXOAS HE CTOTLKO 13
NPUHLNITOB 3aKOHHOCTHU M CTIPaBEIUTMBOCTH, a U3 TaK Ha3bIBaeMbIX
«UHTEPECOB rocyIapcTBar. OTHX pacCyXAeHWI SBHO HEI0CTATOY-
HO U1 yOIMYHOT O OOBSABJIEHMS O TOM, YTO [1PABOBOE FOCYAAPCTBO
8 KazaxcraHe «B onacHocTH».

ITone «G0JbIIMX HHTEPECOB», H 00 OLEHKE
JIONOJIHeHUs K 3aKoHy

KazaxcraHckas HedyrsiHas oTpacib 60rata KOHTPaKTaMH ¢ HHO-
CTPaHHbIMKM KOMMaHUsIMU. BnoJiHe 3aKoHOMepHO, UTO B XOji¢ pea-
JIM3aUMK YCIIOBHI 3TUX KOHTPAKTOB BO3HUKAET HEMAJIO KOJUIH3H-
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OHHbIX W CIIOPHbLIX BONPOCOB, KAK YaCTHBIX, TAK ¥ NPUHUUMHAL-
HBIX, HEPEIKO M TYNHUKOBBIX, 10 KOTOPLIM KaX/iast CTOpOHa OTCTau~
BaeT CBOM MO3ULMHU, HCXOIs U3 HhOpMaJIbHbIX U He(hOpMaIbHbBIX yC-
JIOBU# 3aKJIIOYEHHOTO KOHTPAKTa, TONKYS UX B CBOIO NOJbL3y. Hu-
4ero B 3TOM HeT HU 0COGEHHOTO, HH OpUTUHANBLHOTO. Tak Obijio He
pa3 U Tak OyleT, TeM Doliee eciiv 3a 3TUMHK pa3HbIMUA NMOIXOJAMHU U
HECOIJIACOBAHHOCTLIO U JaKe HECOBMECTUMOCTbIO MO3ULIMHM CTOPOH
CTOSIT MAJIOCKPbiBagMbie «D0JIbiIUE MHTEPECk». Pasnuune no3uumnit
B HalLIUX CTaThsIX — MOEI U MOUMX ONINOHEHTOB — 3TO pa3juuKe «00JIb-
LIMX UHTEPECOB», CTODOHHUKaMK KOTOPbIX, TAK WIH HHaye, 00beK-
TUBHO Mbl SIBJIsIEMCS, BepHee, KOTophle Mbl JJ0O01pyeM. B 210l yac-
T MECTa HEUTpasly HET, KaK Obl He HaNpsarajauch 10Ka3aTh CBoe «De3-
pasfiMuue» U CBOIO HelTpaibHOCTh. OIHAKO BCE 3TO AOJIKHO IMPo-
HUCXOIHTh B paMKax [1paBOBOTO MPOCTPAHCTBA M 3aKOHHOCTYU — OHU
NpEeACTaBsIOT €AMHCTBEHHO pealibHYI0 BO3MOXHOCTbD.

PeanpHOCTb TaKOBa, YTO rOCYAApPCTBO, KAK OJIHA H3 CTOPOH KOHT-
paKTa ¥ cobJi0[as ero yCJIOBUS, B TO XK€ BpeMsi BLICTYIIaeT KaK HO-
CHUTEjIb W 3aLUUTHUK HALIMOHAJIBLHBIX MHTEPECOB, BKIIIOYAIOLIUX B
MEPBYIO OUepellb COXPaHEHUE U YMHOXEHNE 3KOHOMUYECKOTO M10-
TeHuMana Pecnyonuku. B cBolo ouepeib MHOCTPaHHbIE MOAPANHbIE
KOMIMAaHMH, YYacCTBYIOLKE B pa3paboTKe HedTSIHbIX MECTOPOXKIE-
HMiA, rMaBHON U €MHCTBEHHOM LIeNbI0 UMEIOT MaKCUMaJjlbHOEe W3-
BJIeYeHHE MPUOLIIY M BLITOIBL U3 3TOI0 KOHTPaKTa, DTH /iBa 00JNb-
HIMX UHTEpeca OlpeacslioT CYTh, NpeHazHadyeHue U GopMbl KOH-
TPaKTHBIX OTHOIIEHHUH. DTH «O0JIbllIHEe HHTEPECHI» B 9TOM KOHTCK-
CTe NOKPhIBaIOT KOHTPAKTH! HA HEAPONOJib30BaHUE, BXOASIT B HUX,
HO HU B KOEM cllyyae He CBoASTCS K HUM. OLIMOKa MOUX OTIoOHeH-
TOB COCTOUT B TOM, YTO OHU HE BUAAT U He PpasauyaloT passiMuiii B
VHTEpecax Y ofpeaesisieMblX UMH B cTaTycaX y4acTHUKOB KOHTpaK-
Ta, ¥ CBOJSAT UX BCEUENO K CHESIKaM, K MX HOpMaMm, TO €CTb NpUaep-
JKMBAIOTCA MIEH «I0JIOTO PABEHCTBA».

BepheMcs Tenepb K gonoiHeHHO K 3akoHy PK «O Hedpax u
HEeApONoAb30BaHUW». ECIM BHIWIEHHUTD IJ1IaBHOE B COIEPXKAHUM 0-
MOJIHEHUS, TO pPeUYb MIET O rOCYAAPCTBE U KOHTPAKTe, 3aKJIOUeH-
HOM UM Ha HepOIl0Jib30BaHHE, O POJIM M MECTe NOCYHapCTBa B 3TUX
JOTOBOPHbBIX OTHOUIEHMSIX H O MpaRe r'oCcyAapcTBa CaMOMY ObITh OJ1-
HUM U3 YUACTHHKOB HEAPOMO/b30BaHus — UMETb 010 B NaKeTe
aKUMH U B COCTaBe IOPUANYECKOro NKlla, 0bJ1afarolero papoM He-
IIPOMNOIb30BaHHSL.

Ha nepsblit B3M/151A, AONONHEHHe HarlpaB/eHO Ha peryJjMpoBa-
HHe, KaXeTcsd, YaCTHOIo BOIIPOCa — Ha KOHCTAaTalHMIO TipaBa rocy-
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JapcTBa GbITh YYaCTHUKOM, TPpUOOPETATh JOMI0 B MMaKeTe aKIinii Ha
HEAPOMNOJIb30BaHME B Cilyyae OTYYXIEHHS ([TPORAXH) CBOEH I0JTH B
NPOEKTEe OAHUM K3 YUACTHUKOB JIOFOBOPHBIX OTHOLLIEHW Ha HEAPO-
nonb3oBaHue. [1pyUueM, BKIIIOUEHA OrOBOPK&E O TOM, UTO 3TO {1pO-
M30IIET «Ha YCIIOBUSIX HE XYK€ YCHOBUH, YeM NpeUIOXEHHBIX 1py-
MMM [IOKYTATENSAMM», T.€. I'OCYJAPCTBO He MpeTeHoyeT Ha KaKiie-
TO JILIOTHI, ¥ €70 ASHCTBUS He HAaHOCAT ylilepba IpyruM yyacTHii-
kam-uHpecTopaM. OHO, UCXOS 3 CBOETO CTaTyca, 3asBJIAET O CBO-
€M [IPHOPHTETHOM [IpaBe [0JIEBOrO yyacTUsl B IPOEKTE NIPU pellle-
HuM nogodHoro Bonpoca. CaMm akT, UTO 3TOT «4HaCTHBIH BOIPOC»,
Ha repBblit B3MJIS1, BIIOJIHE OObACHMUMbIM W BEITEKAIOLWUWIA U3 Ha Y-
HOTO cTaTyca rocylapcTBa B KOHTPAKTaX Ha HEIApPONOJb30BaHKe,
3AKJIIOUEHHbBIX MM, KaK COOCTBEHHUKOM U FapaHTOM UHTEPECOB pec-
Myo6JIMKH, BCC Xe MOABEPraeTCs peryidpoBaHUIO B 3aKOHE, CBILIC-
TeJILCTBYET O HAJIMUKMK PA3HOIIACHIA, Pa3HbIX MMOJXOMA0B K HEMY i O
CTpeMJIEHUH 3aKOHoAaTeNIe IPUAATL BORpocy SoMbLIYIO ofipeiie-
JIEHHOCTb. B 9TOM nJiaHe NpUHSTHE YKa3aHHOrO JOTOJHEHW K 3a-
KOHY OIpaBiaHo. Mexay TeM coObITHS, ITOCIIeJ0BABILIHE [TOCIIC MPH-
HATHs CeHaToM JONOJIHeHUS, elile boJlee aK TYaJIU3UPOBATIH ITOAHSI-
ThHIii B HeM Bonpoc. [1o cyTH, 06CyXXAcHHE BHILLIO 32 PAMKH CAEIKH
Ha Heapononb3oBaHue. Bonpoc see Bosbille MepexonuT Ha Iuloc-
KOCTb 0 MeTomax U (Gopmax 3alliUTbl UHTEPECOB KaK rocylapcTRa,
TaK ¥ MHBECTOPOB — MOAPSAHBbIX WHOCTPaHHbIX KOMIaHui. O0a 3TH
acrekTa Bornpoca BaXXHbl H aKTYaJibHbL.

B npoliecce KOHCYJIbTAMIM H NTEPErOBOPOB MEXKIY CTOPOHAMH,
OCOBEHHO CO CTOPOHbI HHOCTPAHHBIX KOMIAHUI, MEXIY MPOUHMI,
CTaBHUJICSI BOMIPOC O BLIOOPE BpeMeHH PecriyOauKoli, H moueMy HycH-
HO ceifyac €10 NpUHUMaeTes 3TO AONOJHEHUC K 3akoHy. S nasan
39TOMY CBOE OOBSICHEHME, KOTOPOE, MHE KAXETCSI, CIYKUT MPAKTH-
YECKUM Y TEOPETUUYECCKMM OTBETOM M Ha MHOTHE JIpyTHe BOIIPOCHI.
NOCTaBNICHHbIE B CBSA3H ¢ BO3HUKILEH NMpobaemoit. TpaHsnTHoe. T.C.
NepexoAHoe rocyaapcTBo, KakoBbIM ABIseTcss KazaxcraH, inceT
CBOU MPEMMYLUECTBA U HENOCTATKHU, [1peMMYILIeCTBO COCTOMT B TOM.
YTO OHO B CHJIY COCTOSIHUSI [IEPEXOTHOCTH MEHbBILE «3arpy KCHO»
BHYTPEHHVMM W BHELIHHMH B3SITHIMH U BBITIONHSAEMbBIMH 005134 T~
CTBaMH, U UTO MOZEJIH €ro ObITUSL U pa3BUTHUS 00JiagaloT Bo.1Lici
cB006010i1 BLIOOpa HOBOrO COAEPXaHUS Y DoJiee BOCIIPUHUMULIBDI K
M3MEHEHUSIM. DTO Mbl BHIECJM U BUJIUM 3a FOJIb HE3aBUCHMOT O pa3-
BUTHA Hawieil PecriyOnuki. HeloctaTku nepexoaHoro rocyapetia.
B wacTHocTH, Pecnybnuku KazaxcTaH, COCTOST B TOM, YTO B CIHY
TOM Xe MEPEXONHOCTU OHO €l1Ie HE COCTOSNIOCH B CBOUX OCHOBHLIN H
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HeCYUINX KOMMOHEHTAaX roCYAAPCTREHHOCTH, OTHOCUTCS B JIyUlLIeM
Clyyae K pa3psuly pa3sBUBAIOLIMXCS, B pslie CyuaeB 3aBUCUMbIX TO-
cymapctB. OnHo eile cnabo rnepea JULUOM «TEBU3HbI» U elle B 60J1b-
1lei cTeneHu B 3aLIMTe BIOPAHHLIX CMIOCOOOB BbIXKHBAHMSA U BbIXO-
@ U3 HEro Ha NPOCTOPH! UMBUAN30BaHHOTO passuTus. Ecau k 3To-
MY fFOO2BUTH TO, YTO CTPAHA C HEOCBOEHHBIMU BOraThIMU ChIPhEBbI-
MU pecypcaMy CTAHOBUTCSI He TOJIBKO NPUBJIEKATENbHOM, HO U LIEHT-
POM CODHPAHUSA U COCPEIOTOUEHHS MHTEPECOB PA3HbIX TPYIIIT U CUI,
B OCHOBHOM BHEILIHUX, FOTOBbLIX O0ECTIEUHTh B MEPBYIO 04epeib CBOU
WHTEpeCkl, CaMo No cebe 3TO TauT yrpo3y caMOMY CYIIECTBOBAHUIO
NepexoAHOro rocyJapcTBa U BeeT K MOCTENEHHOMY ero IpeBpa-
HIEHUIO B MOAONEYHYIO, 32aBUCUMYIO cTpaHy. HM ofHa cTopoHa B
cejlKax Ha HeAPOMNOoib30BaHUe HE MOXET BOCMOAb30BATLCS HENO-
CTATKOM U BpeMEHHOIi ¢1abocThio B CTETIEHW 3peNocTH U baromno-
JIyYUs APYTOi CTOPOHBI — TOCYAapcTBa, YTOOL! HaBA3LIBATH €MY
CBOIO BHIFOJIHYIO Ajist ce0s BOMIO, KaK TIOCTOSIHHO ASHCTBY HOLIMIA
(hakTop. CoBpemeHHbIil KazaxcTaH BoBce He cBOOOIEH OT MOX0G-
HOTO pojJia CKNaabIBalolInXcs oTHolueHuid. Takoe monoxeHue He
MOXET COXPaHUThCST 10AT0. OHO HempeMeHHO OyaeT MeHSThCS W
BLIPABHMBATLCSA MO MEpe B3POC/IeHHMsI TOCyAapcTBa M HabupaHug
BHYTPEHHe CHIIBI ¥ BO3MOXHOCTEH, peasibHO 00eceuuBatoLInX ero
CTaTyCHOE MpPaBO U aKTHBHYIO, CBOMCTBEHHYIO TOJILKO €My POJih B
KOHTPAKTHbIX OTHOLIEHU X Ha HEAPOINOJb30BaHUE. DTO AUKTYeTCS
TPEOOBAHUSAMM BpEMEHU U COBPEMEHHBIM COCTOSIHUEM peciyou-
K. DTa Mosl MAEs! IBHO He MOHpaBHIach MOMM onnoHeHTaM. OauH
u3 Hux (M. CyneliMeHOB) BMECTO aHalK3a, Kak nojgobaeT yueHoMYy,
C 1IOpOra OLIEHWI MOE OIMTHMCAHHE, YTO 3TO «HECKOJIbKO CTpallHOBa-
Tasi ICUXOJIOrU, HellpuemMiieMas JUlsl IPABOBOTO FOCYAapCTBar, U
CTaJl HEYMEeCTHO HPOHU3UPOBATh, YIIOA00/I5 HALLY MbICAb C NPH-
MUTHUBHOIT HeObLIULEH, IKOOB! 51 BHIABUIAID TE3UC: «I10Ka s 6eleH, 4
rotos oGeulaTh BaM Bce Onara, ALroThl M IPEUMYLLECTBA Ha BCe Bpe-
MsI KOHTpaKTa, AaBath jio0bie 0OellaHMs, HO KOIAa 51 pa3dorate u
caM MOTY CIIPaBUTbLCS, MOXETe YIAIUTLCS, Bbl MHE He HYXHbI».
MHe TpyaHO 1aTbh OUEHKY CYXJEHMIO MOUX ONMOHEHTOB O Ta-
KHX KOPEHHbIX NOHATHUSX, KAK «<MHTEPEChl HAPONa», «MHTEPeChl ro-
cyaapcTBa», «obIeCTBEHHOe DJ1aro», obecreueHHe U 3aUllTa KOTo-
PBIX IIPOHU3LIBAIOT U COCTABSIIOT COAEePXKAHUE NOJUTHKH U IesiTeSb-
Hocty Kasaxcrana. [ToctaBneHHbI MHOIO BONPOC, TOJXKHO JiM TO-
Cy/IapCTBO 3aLIUIIATbD MHTEPECh! pecnyBJIMKK K HAapoia B KOHKpET-
HbIX OTHOLLEHUSX 10 HeAporoJib3oBaHuo, M. CylieiiMeHOB TpakK-

42



TyeT 11o-cBoeMy. OH CYHTAET, YTO 3TO «OECNPOUTPLILLIHbLI IOy -
JIUCTCK U JIO3YHI — BO 6/1aro Hapoaa. TakiM JIO3YHIOM MOXHO ON-
paBaaTh Jilo0oe 6e33aKOHME U IPOU3BOJI», U fajiee: «Terneph olsiTb
npeutaraeTcs NoCTYMUTLCA 3aKOHHOCTLIO BO UMA LEAeco00pa 3o -
CTH... BO MM$ BBICILIMX UHTepecoB PecnyOiuku ¥ Hapona». Koa-
MEHTapHH TYT U3JIMILHHN. i

[ocyRapcTBo, Kak COOCTBEHHMK Hellp U KaK CyOheKT-pacnops-
JIUTENb 3TOM COBCTBEHHOCTHIO, IOJIKHO BECTH cebs Tak, UToOb! 3Ta
COOCTBEHHOCTh MOTJIa «OJHOBPEMEHHO CJIYXUTh OOLLECTBE HHOMY
oaary» (. 2 ¥ 3 c1. 6 Kodcturyuuu PK). Y3 storo noriuccku
BbITEKAET U MPaKTHYECKKU 0OOCHOBLIBAETCS BHIBOA O TOM, YTO MeC-
TO M pOJib FOCYAApPCTBA B KOHTPAKTe Ha HEeJpOIIOJNb30BaHHC. 3aK-
JIIOY3eMOM MM, Pa3JBOEHbI: OHO BBICTYIIAET B HEM Yepes CBOIi Y110Ji-
HOMOUYEHHBIH Oprax Kak OCHOBHOI Biiajefel 00beKTa (KaK 3aKa3-
YUK) ¢ KOHKPETHOM U HallMYHOM NpeAMeTHO! Liesibto. B aToli yacti
OHO pPaBHOIMpPaBHO. B TO Xe BpeMst ero BCTyIUIEHHE B KOHTpaK THbIC
OTHOLUEHHUS PerfaMeHTUPOBaHO DOJIblLeH 3alayeii, CBI3aHHOH cro
OTBETCTBEHHOCTHIO Nepen 3akoHamu Pecny6auku 3a obecncuctie
HalMOHAIbHBIX HHTEPECOB M 3KOHOMUYecKoi Oe3onacHocTi Pec-
NyOJHKH. DTO — eCTeCTBEHHDIIT CTaTyC rOCyAapcTBa, ONpeaciisiio-
LIMI ero PYHKUMIO W ACHCTBUS, cTaTyC 0oJlee BBICOKHIA, YyeM perna-
MEHTHPYIOLIIEE €TI0 CAMHUYHOE, HHANBUAYAJU3UPYIOLICE NO3HTHE-
HOE [1paBo, 3aKJIXOUEHHOE B KOHTpaKTe Ha HellponoJib3oBaniic. [o-
NbITKA PACCMATPUBATH «4IEHCTBO» IOCYJAPCTBA B AOTOBOPHBIX OT-
HOWIEHHSIX B IPAHHLAX CAEAKW, ATHOPHUDYS CIO «[IPUPOAHbIIi» Tpa-
BOBOM cTaTyc, 00yCJIOBACHHbBIN CrO yNpaBAeHUECKONH, KOHTPOJIbHO-
pacnopsiiuTeNIbHOM BNacTblO Hal O0beKTOM OTHOLWEHHH, e T1po-
JNYKTUBHA ¥ cXoJlacThyHa. DYHKLMOHAIbHAS CIIOCOOHOCTh FOCY 1ap-
cTBa U 3(p(PeKTUBHOCTD €ro AeITebHOCTH B [IEPBYIO OUEPE;lh Olle-
HUBAIOTCSL 10 TOMY, HACKOJILKO OHO obOecnieyuBaeT ¥ 3alliiiiacT
HalMOHaNbHbIE HHTEpeckl, «byaro Bcero Hapona Kasaxcraiias. 1c-
MOJIb3YS BO3MOXHOCTH IPABOBOIO NPOCTPAHCTRA.

MoWu onfloHeHTLI MPUASPKUBAIOTCS, ST CKa3al Obl, «Kpaiineiis i
«KOHCEPBATHBHOM» NO3MLIHU, OTpUUAICLICH peaibHOe MECTO 11 «CC-
TECTBEHHbBIM» CTATYC TOCYAapCTBa, CAAIOLIENO CBOE «MMYIIECTRBO» —
Hepbl Ha IoJITOCpOoUHyIo apeHny. Tak, M. CyneliMeHOB GeckoMiT-
POMUCCHO OTPHULAET K HE NPU3HAET 0coboe MOJOXEHHE Tocyaan-
CTBAa KaK COOCTBEHHUKa He(DTAHBIX HEAP, KAKOBBLIMY HE SIBJISIOTCS
noapsanuuku. OH nuieT: «[1asguas unes cratbi C. 3UMaHOBA 3dK-
JII0YaeTcs B TOM, UTO FOCYJapCTBO B KOHTpPAKTe 3aHUMaeT 0codoc
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nonoxexue... CaMo yyacTuhe rocynapcTsa B KOHTpaKTe npuaaet
KOHTPaKTHbIM OTHOILEHHSIM «HEePABEHCTBO B paBEHCTBE». JTO Aei-
CTBUTEJIbHO Moe MHeHHe. OHO ocnapuBaeTCss MOUM OIIIOHEHTOM,
3as1BJIfAg «HHKAaKo# ocoboil poau (rocyapctsa), HUKakoro Hapy-
LWIeHWd NPUHLMIA paBeHCTBA YYaCcTHHKOB». IlpuckopbHo To, uTo
OH B OLIEHKE pOJIY TOCYNAPCTBa B KOHTPaKTax Mpuberaet K rpyobIM
M HeT03BOJIMTE/IbHBIM CpaBHeHHsIM. TakK, NpUBENs MOe YTBepXie-
HHE O TOM, UTO «[TOCTYIIAT O PABCHCTBE CTOPOH B KOHTPAKTE Npel-
[osiaraeT U paBeHCTBO MPU3HAHKUS POJIM TOCYAApCTBa KaK ocoboro
cyODbeKTa B 3TUX OTHOHIEHUSX», OH TIMUIET, YTO TIPU 3TOM EMY «He-
BOJIbHO NPUXOAMT Ha YM 3HaMeHMTasl (hpasa U3 HhyTypHUCTHYECKOTO
poMana Opyasnna «CKOTHbII A1BOp»: «Bce XXHBOTHbIE paBHbI, HO CBH-
HbW HEMHOXEUKO paBHee». TyT KOMMEHTapuM He HYXHBI. CKaxy
TOJILKO, YTO MOH OMMOHEHTHI [TOPOIO CHILKOM FOpsSuM U IpeAcTaB-
NAI0TCS CIIULIKOM KOHCEPBATUBHBLIMU BO B3TJISAAX, YTO OHHA HEe MO-
[YT NOHATH TOH HAUIUYHON peasibHOCTY B XXU3HM ¥ B [TPABOBLIX 11O~
CTPOECHMSIX O TOM, 4TO INpU3HaHHe PABEHCTBA CTOPOH O KOHTPakKT-
HbIX OTHOWEHUAX, UTO AABJSICTCS 0e3yC0BHBIM, BOBCE He 3auyepKH-
BAET, HE CHUMAET Pa3JIMuKs UX UHTEPECOB, JIEXALUX B MOTHBALIMH
1 B OCHOBAX 3THX OTHOLUEHHU . OHU U B COBOKYITHOCTU C HOPMaTHUR-
HOU CXeMOUM KOHTPAKTa COCTABJSIIOT AEUCTBYIOILEE XUZHEHHOE UX
Hayajso.

Hesnn3s AYTATh NOHATHE «3AKOHHOCTb» € d)OpMaMﬂ 3aKOHHOCTH

bbIBaeT TPYAHO CHOPUTH, KOTAA NIPHUXOAUTCS OOBICHSTH 3eMeH-
TapHble YCTAHOBKH M NpaBujia, CTaBille aKCHOMATHUECKUMU KakK B
TEOPHH [1paBa, TaK U B PaKTHKE I0pUclipyaeHIuy. B ctapanuu 06o-
CHOBATb MOJUTUKY HHOCTPAHHLIX KOMIAHUN «HE MyLLaTb» B CBOM
«psfbl» KasaxcraH Jaxe Ha Tex Xe oOLIHUX YCJIOBHSX, YTO CYllie-
CTBYIOT 1Sl APYTHX, MOU OMNOHEHTHI, BEpHee, 41BOKaTCTBYIOILHE
Ha CTOpOHE 3apy6eXXHbIX HHBECTOPOB I0PUCTHI BOIBHO W11 HEBOJIb-
HO UIYT Ha SIBHO [Ty TaHHblE paccyxucHus. M, CyneiiMeHOB IULLET:
«B cratbe akanemuka C.3. 3umMaHoBa cHopMyIUPOBaAH U aKTUBHO
fiponaraHanpyeTcst o4eHb CBoeoOpa3HbIi MOAXOA K MOHSITHIO «3a-
KOHHOCTb». DTO, 110 €r0 MHEHHIO, BbIPaXxaeTcsl B TOM, 4TO 5i ASTI0
3aKOHHOCTb Ha NEPBUUHYIO H BTOPUUHYIO. «[loayyaercs, — yKa3bl-
13aeT OH, — UTO OJIHA 3aKOHHOCTD BLILLIE IPYTOit, U 3aKOHHOCTb KOHT-
PAKTHYIO MOXHO IIPOCTO HIHOPUPOBATh... 3aKOHHOCTb HE MOXET
ObITb MEPBUYHOI WU BTOPUYHOH, 3aKOHHOCTh €1HAa».
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3nech pa3Hbie MbICTUTEIEHBIE (DOPMbL CBaIEHB! B OHY Kyuy. Bo-
fIepBbIX, Y MOETO ONNOHEHTA NPOU30LULIO CMeLIeHHE MOHATHSI «3a-
KOHHOCTDb» ¢ (hopMaMH 3aKOHHOCTU. DTG HEONYCTUMO i Hecjie-
nosatens. IToHsATHe «3aKOHHOCTL», KaK BCSAKOE [IOHATHE, KATCl0-
pust aOCTPaKTHasI, BBIPAXAET CYTh ONpele/iieMOT0 IBJIEHUs B COBO-
KYTTHOCTH, €r0 00I1YI0 3aKOHOMEPHOCTh. BMECTE € TeM 3aKOHHGCTh
UMeeT CBOU pa3IMyHbIe olpeaMeyeHHble (hOPMBI UIIK BUIbL. OTHO-
csiuyecst K pasjiuHbIM cdepaM, yyacTKaM peallbHON XXU3HH, pery-
JINpYEMEBIM HOPMaMH 3aKOHa. X CTOJIBKO, CKOJIbKO 3THX 3aKOHOB.
B 1aHHOM cay4yae peyb UIET O peallbHOM ObITHe 3aKOHHOCTH: COOT-
HOLLIEHHE, POJIb U MECTO MOHSITUM «3aKOHHOCTh» U ee (popM (BHIOR)
JIOJIXXHBI paccMaTpyUBaTLCS YU OHU MOTYT ObITh OCMBIC/IEHBL M Fpa-
BHILHO MTOHATE] B PAMKaX paz/inyeHus cyOopIrMHalliU MOHATHH «ab-
CTPaKTHOTO» U «<KOHKPEeTHOTo». Bo-BTOPBIX, MpUXONUTCS OOBSCHSI T,
4TO MUP IMIUPUUECKHUX, KOHKPETHBIX (POPM ¥ BUIOB 3aKOHHOCTH
He Xa0TH4YeH 1 He eCTh NPOCTO UX cKorieHue. OH roagaercs cHeTe-
MaTHU3aUMU U YIIOPSAAOUYEHMIO 110 3HaYUMOCTH, 10 MECTY, 110 PaH-
XHMpY, TaK Xe KaK U caMM 3aKoHbl. CyLlecTBYEeT HEPAPXHUS B [TOCT-
POEHUH M B CUCTEME 3aKOHHOCTH, TaK Xe KaK B CHCTeME 3aKOHORB:
KOHCTUTYLIMS, 3aKOHbI, ITOL3aKOHHBIE aKThl. Jla, monyvaercs. uto
OIIHa 3aKOHHOCTD MO YPOBHIO U chepe peryMpoBaHus BBILIC, YCM
Ipyras, 3TO peaJibHOCTb, KOTOpasl CYLUECTBYET HE3AaBUCHMO OT Ha-
ILIETO BOCTIPUSITAS U KOTOPYIO HENIb3d HTHOPUPOBATh.

$I BrIcKa3bIBaJICA B CTATBSIX H BBICKA3bIBaIOCh ceifuac: 06s13aTenn-
CTBa M OTBETCTBEHHOCTE FOCY1APCTBa B COXPAHEHUY H yKpertieHHH
PECYPCHO-3HEPreTHUeCKOH OCHOBbl 3KOHOMUKH, YCTAHOBACHHBIE
Kouncturynnei u 3aKkoHaMH pecriyGInKH, He OrpaHHUYeHbl ParKa-
MU BPEMEHH, HPENCTABAAIOT HCXOHHYIO U PYHIAMEHTAIBHYIO Npa-
BOBYIO U [TOJIMTHUYECKYIO OCHOBY €r'0 AesiTeNIbHOCTH. OHH peasiisy-
IOTCSI B KOHKPETHBIX IIPABOBbLIX OTHOLLUEHHMSX, B TOM YHCHE i B 0CO-
BeHHOCTH B 001ACTH CIIE/IKH HAa HePOMoib30BaHKe. KOHTPaKThH Ha
Heaponoib30BaHUEe, ¢ NOAPOOHO pPa3paboTaHHOH «BHYTpeHHEeI»
CUCTEMOI HOPMATUBHOIO PErY.IMPCBAHUS OTHOLUICHUH CYOLeK Tt —
001bEKTA, HE TIOKPBIBAIOT H He 3aMeHSIOT 3aKOHHOCTh, CKJI1a,1hIBa10-
L1yI0Cs Ha (paKTe yyacTHs TOCYAApPCTBA B HUX, KAK HOCHTE IS Ipa-
BOMOUYH BJIACTH B OTHOLLIEHUSIX COOCTBEHHOCTH. 3aKOHHOCTD, CBSI-
33HHast C pAMOYHBIMU YCJIOBUAMH HHAUBUOYAJILHOTO. AMHHUHOTO
KOHTPAKTa, BTOPUUYHA 10 OTHOUIEHHIO K 3aKOHHOCTH, hoprnipye-
MOW TIPaBOMOYMSIMH U NPABOCNOCOOHOCTLIO FOCYIApCTBA. ITO —
YCTaHOBKa KOHCTUTYLHUOHHO-3aKOHOAATeIbHAS, U B €8 paMKax ¢lie-
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AOYET pacCMaTpuBaTh U CBEPATH C HEIO BO3HUKUIXE U BO3HUKAIOLINE
HaJIMYHBIE TNPpaBOBbIE OTHOWIEHHUA, CBA3AHHbIE C KOHTpaKTaMid Ha
HEIPOTIOJ/IL30BaAHHE.

O pasrpaHudeHuH HYOJHYHOTO MPaBa W YacTHOro NpaBa

B moeit cTathe BONpGC O pa3rpaHuyeHry MyOan4YHOro fnpasa u
4acTHOI'O 1Ipasa, cPephl ¥ HULIKM UX ACHCTBYIA B fIPABOBOM MTPOCTPaH-
CTBE CIEMaibHO He cTaBuicsa. OH paccMaTpUBAJICs TOJLKO IpH-
MEHUTEJIbHO K CTPYKTYpe MpaBOBLIX OTHOILNEHHT, BO3HUKAIOLIMX
MEXAY TOCYNapCTBOM H ET0 KOMIIETEHTHBIM OPraHOM, C OJJHOH CTO-
POHbBI, U UHOCTPaHHBIMI NOAPSAHBIMY KOMIIZHUSIMH, pa3padaTbl-
BalOLUMMU MECTOPOXKAEHHS HehTH — ¢ Apyroi. S ucxoxy u3 Toro,
YTO B 3TUX OTHOLUEHHSX ACHCTBYIOT HAYAMA M HOPMbI, KaK YaCTHO-
ro npaea, Tak ¥ MyOJIHMYHOIO NpaBa, Kak HopMbl [ paxkaaHCKoro
KOLEKCA, TaK ¥ HOPMbI FOCYJapCTBEHHOTO PaRa, MOCKOIbKY B HUX
YUacTBYIOT U TOCYIApCTBO, M HEroCyAapCTBEHHbIE OpUAHYecKUe
JInlia, TeM 00J1ee HE OfpaBilaHa abCOMOTU3ALMS ONHOTO U3 HUX. Mou
ONTIOHEHThI PUAEPXKUBAIOTCS NPOTHUBOIOIOXHOMN NO3MIIMH, HOO Tak
yaoBHee 3amMaTh HHTEpech JJ0OOKHpPpYyeMbIX MHOCTPaHHbIX HHBEC-
TopoB. M. CyJieliMeHoB B KOHTeKcTe obcy K iaeMoi npobaeMbl Mu-
wet: «B nocnenHue roabl Mel ¢ npodeccopoM 0. bacuHbIM BeleM
dopbp0y 3a pazrpaHHueHMe MPHHLKUNOB IIYOJUUHOFO U YACTHOTO
peryaupoBanusi». [1o ero MHeHHU10, chepa HeApONob30BaHUA ITpe-
CTaBJIIET MOHOLIOJIMIO 4acTHOTO npasa. M TaM, rie nMeioTes yqact-
KM JIeICTEUA NYOJIMYHOrO [pasa, TO OHU NOKPbIBAIOTCS HOpMamu
4acTHOrO MpaBa. B noaTBepxkieHWe NPUBOAXT CBOC COOCTREHHOE
TOAKOBaHHE Y nuuieT: «B cuny 3aKoH: 0 HOPMATUBHLIX NTPABOBLIX
AKTax B cjlyyae NpOTUBOPEUUS MCXKAY 3aKOHOM, OTHOCSHLMMCH K
cepe yOAMYHOTO Npaka (HanpumMep, 3aKoH O JIMLLEH3UPOBAHUU)
i1 3AKOHOM, OTHOCSLIMMCS K chepe wacTHoro rnpasa ([paxiaHcKui
Kodekc), bynet AeicTBOBATH MOC/eHU». Bce 910 BbICKa3bIBaHHE
CBEJIEHO K TOMY, YTOGbI O00CHOBATh «3aKOHHOCTLY [TO3UUKU UHOCT-
PaHHBIX DOAPSAHLIX opranusatuii. OH pestoMupyeT: «HukKakue pas-
JIHUKS MEXKIY TTYOHYHEIM M HACTHLIM [IPABOM He MOTYT OnpasaaTh
I PaBOMEPHOCTh HAPYUIEHUST 3aKOHOB (UacTHbiX)». [IpuxoauTcs
HaMmoOMHUTL ele pas, 4To 3akoH PK «O HedTu» u 3akon PK «O
HauHoHabHOM BesonacHocT PecnyOiivku KasaxcraH», Kak 3apuk-
CUPOBaKO B HUX, 3aHUMAIOT NPUOPUTETHOE [10JI0XKEHUE B 33KOHO-
J1aTesIbCTBE, KPOME TeX 3aKOHOaTeIbCTB, KOTOPbIE OTHOCSTCS K 00-
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JacTsIM 00OPOHOCTIOCODHOCTH, IKOJOTHUECKONH DE30MacHoCTH |
3paBOOXpaHeHUs.

3nech cliellyeT caellath HeKOTopoe OTCTYIJIeHHe, HeoOXOoMHMOe
ISl aeKBATHOTO MOHUMAHUSI OCHOB U CXEMBbI TIO3UILIMU MOUX OIT10-
HeHToB. ] 3Hal0, YTO GONBLIIMHCTBO MOHX OTIIOHEHTOB NPUACKHU-
BAIOTCH TAK Ha3bIBaeMbIX HOPMATUBUCTCKUX B3IISIOB B nipaBe. OH
TOJIeH AJISt CTYAEHYECKOH ayIMTOpHMM ¢ Ha4albHLIMU 3HAHUSMH K
JUIs cyry6o MpUKJafHoON 1opucnpyieHuuy. OH MalonprroLeH s
No3HaBaTeIbHOIU* 1 aHanWTHuecKol paboThl B Hayke npaBa. CyTh
3TOTO METOHA 3aKJI0YaeTcs B TOM, YTO 3HAHMUE O fIpaBe BCelieno
OCHOBAHO Ha TOJKOBaHHHW €er0 HOPM, BbIPAXAET TO, YTO COCTaBsIeT
COCTOSIHME U OBITHE 3TUX HOPM, T.€. OTpaHUUeHO UX HOPMATUBHbI-
MH paMKaMU. DTO 03Ha4aeT, YTo MpPHU TAKOM MOAXOE XKHU3HEHHbII
UK 3aKOHa (npaBa), UTo SIBASIETCS [VIABHBIM B €ro fNpeqHa3Have-
HUY, OCTAeTCs BHe MOJisT M HHTEPEeCoRB MO3HaBaTeNIsl. DTO U CKa3biRa-
eTCsl B CYXNEHUSX MOUX KPUTHKOB. Abcomotusauust uMu ['pax-
IaHckoro kouekca PK, ero oTaenbHbBIX HOPM U TIOMBITKA PaCCMaT-
PUBATh CKJIAAbIBAIOIIUACS 1 BO3ZHUKAINUN KOMIUIEKC HOJUTHKO-
NPaBOBLIX, 9KOHOMUKO-NPABOBbIX OTHOIIEHUN MEXIy rocyiap-
CTBOM W MHOCTPaHHBIMU MHBECTOPAMH C MO3ULIHU 3THX HOPM He
MOXET JaThb WCTUHHON KapTHHbI TUX OTHOMeHHH. Takoi metoi
yiepGeH W 6eneH B MO3HABATEAbHBIX HeMsIX. B opuumaibhbix 3a-
nyMcKax ¥ Marepyaliax, OrnameHHbIX MPEACTABMTEISIMHU UHOCTPa-
HbIX KOMIMAHHUI Ha Neperopopax B KOMIETEHTHLIX Ka3aXCTaHCKHX
OopTaHax, X Te3MChl ¥ 000CHOBAHHUS BO MHOTOM COBNAaJAIOT C 110314~
LHMed MOUX NyOJIHYHBIX ONTIIOHEHTOB.

Mou OMNMOHEHTHI TAKKe HCXOMSIT M3 TOTO, YTO «MpaBo Helpo-
NOJIb30BAHHS SIBIAETCS UMYLLIECTBEHHBLIM MPABOM», @8 KOHTPAKTHI 13
HEAPOI10JIb30BAHUE OTHOCSITCS K BELIHOMY TIPABY, a «FOCYIapCTiO
HUKAKHX BELIHbIX MPAaBOMOUMH He UMEET Ha [ICPEAaHHOC UM M0/~
PSANHBIM OPrank3alisaM UMY LIeCTBO». Boodiile-To HeIOTMYHO 11 He-
MPaBHIBHO TO, YTO I'OCYIAPCTBO, KOTOPOE ABJISETCS COOCTREIIHH-
KOM Hellp, ¥ BOJICH3bSIBAEHHE KOTOPOTO JICXKHT B OCHOBE KOHTPaK-
Ta Ha HEJPOMNOJIb30BAHME U YTBePXKIaeT cedst OJHOI U3 CTOPOH B
KOHTPaKTHbBIX OTHOLUCHMSIX, BOTIPEKH UM H 3TUM (DaKTaM 00bsiB1si-
€TCs JIMIMIEHHBIM UMYILECTBEHHbIX (BELIHbIX) MPABOMOUNN B 3THX
OTHOUICHHUSIX. BTO PABHO3HAYHO TOMY, UTO 0OBIABIATL Hesloe uep-
HBIM, SICHOE TYMaHHbIM.

Jliobas caenka, B TOM yuc/ie KOHTPAKT Ha HEAPOIO/b30Bal i,
€CTb IPaKJaHCKO-TIPaBOBOM AKT B TOM CMbICJIE, UTO B HEM CXOMSiTCS
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CTOPOHb! PaBHbIE ¥ HE3aBHCUMble APYT OT Jpyra, Tak WiW MHade
npecieaylomme UMy LeCTBEHHbIE UHTEPECHI, a CIIe10BATENbHO, OT-
HOUICHHS MeXIY HUMU BMECTE ¢ TeM SIBNISIIOTCH UMYLUECTBEHHO-
npaBoBbiMU. M3 53TOTO NPaBUILHOTO MOJOXEHUS TOPOIO AENAETCst
HenpaBoMepHOe 1 HellpaBUbHOE MO CYTH U (hopMe 3aKITI0YEHHUE O
TOM, UTO BO3HMKAIOUIUE MPH 3TOM OTHOILUEHHS SIBISIIOTCS UCKIIIO-
YUTENbHO YaCTHO-TIPABOBLIMU U PETYIIUPYIOTCS OHU TOJIBKO HOp-
Mamu ['paxknaHckoro koaekca Pecriy6uky, B uX paMkax. [1pu aTom
WIHOpPUpYETCS peaibHOE ObITHE KOHTPAKTHBIX OTHOLLEHU, B KOTO-
PbIX CXOASTCS HEPaBHbIE 10 CTAaTyCy U [IPAaBOMOUYHIO CYObEKTDI, OTSI-
FOIIEHHbIE UMMAHEHTHO Pa3HbIMU MHTEPECAMHU W NIPABOBOI UHIU-
BMAYaJIbHON xapaKTepucTukoif. CaMo ydacTHe rocyaapcTsa ¢ yIi-
paBlieHUeCKHMHU, KOHTPOJIbHO-BIACTHBIMY (DYHKIMSIMKA B KOHTPAKTE
Ha HEJpOIOJiL30BaHUE MEHSIET CYTh U BAUSIET HA 3TH OTHOLUEHHUs! —
4YacTHOe NPaBOBOE OTHOILUEHKE MOKPhIBAETCA OTHOIIEHUAMU My6-
JM4Horo npaga. PazjnuyaTth yacTHOE NPaBo U nyOIMUHOE (rocyaap-
CTBEHHOE) ITpaBO MOXHO, HO UX NPOTUBOMNOCTABACHHE COBEpLIEH-
HO HelpUeMIeMO, eCliv B ClieJIKe B KAYeCTBE OJHOM U3 ee CTOPOH-
cyOBbeKTOB yUacTByeT rocyaapcTBo. [Ipy 9ToM UMeHHO B CHy (ak-
Ta y4yacTusl FOCyapcTBa BOZHUKAIOLLKE OTHOLLEHUS B 60bLLel yac-
TH SBJSIIOTCA FOCYAPCTBEHHBIMM, WHAYe TOBOPS, My6aMUHO-Mpa-
BOBbIMU. TIpakTHueckHn ylepOHO, a TEOPETUYECKU HEBEPHO MHeE-
HHUE O TOM, UTO UMYLIECTBEHHbIE OTHOLIEHUS SABJISIOTCH UCKITIOUH-
TeJbHbIM O0BEKTOM YaCTHOI'O [1paBa, B KOTOPOM HET MecTa JUIsl NyG-
JIMYHOTO NIpaBa Jaxke TOr1a, KOrja B HMX YYacTBYIOT FOCYIapCTBO U
€ro YIOJIHOMOUYEHHbIE OpraHbl.

BMecTo BbIBOIOB

FocynapcTBo B KOHTpaKTaxX Ha HePOIIo/b30BaHHe, 3aKIIOUeH-
HbIX C UHOCTPAHHBIMH MHBECTOPAMHU, HE3ABUCHMO OT TOTO, BlianeeT
JIM OHO CaMOo WJIM He BIIafieeT NoJiel B NakeTe NpoeKTa (aKuMmit), Bbl-
CTYMAeT KaK B POJIH YYaCTHHUKA 3TUX KOHTPAKTOB, TaK U B 0COOOIH,
CBOMCTBEHHOM TOJILKO MY, POJIM HOCUTENS yIIpaBaeHUecKOi hyHK-
LMY ¥ rapaHTa 3aKOHHOCTH B KOHTPAKTHBIX OTHOILIEHUsIX. Ha aToM
OCHOBAH TOCTYJIAT O TOM, UTO HE Or0OBOP HAXOJAUTCS HaJl rocyaap-
CTBOM, 4, HA060POT, TOCYAapCTBO ABNSIETCH JOMUHAHTOM, «T10BEJIU-
TeJleM» B KOHKPETHBIX OTHOILEHHMSX Ha HEAponob3oBaHue. «Bme-
1IaTeILCTBO» TOCYRAPCTBA B HUX OCYLIECTBISIETCS] B paMKaX 3aKOH-
HOCTH, oMnpeneNisieMoil Kak KOHKPETHBIMY YCJIOBUAMHU KOHTpaKTa,
TaK M 3aKOHHBbIM CTATYCOM CaMOIO TOCYaapCTna.
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PaBeHCTBO CTOPOH B KOHTPaKTe Ha HEJPONC/b30BaHHE, KaK H B
1000t APYrok clieaKe, He MOXET ObiTh UCIIONb30BAHO KaK apry-
MEHT [UIsl HeTIpU3HaHMWs MW 1aXe OTpHLAHWA UMMAHEHRTHOH oco-
00l POJIM rOCYIapCTBa, YUACTBYIOEro B KauecTBE OJHON U3 CTO-
poH B cornatlesn. CamMo yyacTue rocyapcTsa B KOHTPaKTe, Kor-
Ja APYroi CTOPOHO B HeM sIBJISIeTCS] HETOCY 1apCTBEHHAs CTPYKTY-
pa, He3aBUCUMO OT TOTO, HallHOHAJIbHASl OHA WJIM MHOCTPaHHA,
npuaaeT KOHTPAKTHBIM OTHOLUEHMSIM «HEPABEHCTBO» B PABEHCTBC.
[TocTynat o paBeHCTBE CTOPOH B KOHTpaKTe NpeafionaraeT ¥ pa-
BEHCTBO TIPM3HAHM S POJIH TOCYAAPCTBA KaK 0CO00T0 CyOBEKTa B 3THX
OTHOWIEHHSIX.

CaMo 110 cebe To, 4To 0O'beKTOM KOHTPaKTHBIX OTHOLUEHHUI! SB-
asietcst HegTh, ABASIOWAACS CTPATETHYECKUM ChIPhEM M OCHOBHBIM
COCTaBJISHOILIHM MaKpO3KOHOMUKHM pecnybJIMKH, Tipefonpeaenser
MECTO U POJib, 00513aTeIbCTBA U OTBETCTBEHHOCTL FOCY/{apCTBa B 3THX
KOHTpaKTaX Ha HelponoJb3oBaHue. O MOTHBax MOJUTHKH HHOCT-
PaHHBIX NOAPSIAHBIX KOMIMAHWHK, OOBENMHMUBIUMXCS] B KOHCOPILIHYM
«He nymath» Pecny6niky KasaxcTan ¥ ero KOMINaHHIO, HE TPYAHO
Jaoragarbes...

Mosi MBICJIb U JIOTHKA CYXKASHUH BOKPYT 00CYKA1aeMOro Bopo-
€a CROIATCS K ClieNyloweil HarnsaHoi cxeme. JLonycTUM, 4To clen-
Ka Ha HeIpoMnojib30BaHUE 3aKJIIoUeHa MEXIY rocylapcTBOM (ero
YMONHOMOYEHHBIM OPTAHOM) H MHOCTPaHHBIMH KOMMAaHUAMIt (11X
KOHCOPLMYMOM, TeHepa/IbHbIM NOAPSAUUKOM). MOXET JIM rocynap-
CTBO — COOCTBEHHHUK 0ObeKTa — OblTh 0DJIafiaTeNleM YacTH B MaKeTe
TIpOEKTa HapaBHE C APYTHMH MOAPSAHBIMY HHOCTPAaHHBIMK KOMITA-
HUstMH? BTOT BOIIPOC NPEANONiaraeTcst i CUMTAETCS AKCHOMATI{ueC-
KHUM, U HET 3anpeTa B OCYUISCTRICHHMH HHBECTULIMM H3 CPEACTS I'0-
cylapcTBeHHoro 6ioaxera Hi B 3akoHe PK «O6 nHBecTULIUSX >, HI
B 3aKoHe PK «O0 nHocTpanHblx uHBecTULNAX». [Ipennoioxun Te-
Nepb, 4TO NMakeT akKUWi Ha HEeAPONOJAb30BAHHE MOJHOCTHIO HAX0-
JNTCA B PYKax MOAPSIIHbIX MHOCTPAHHBIX KOMMaHUH. MoxeT i
TOCYAAapCTBO KakK COOCTBEHHHK HeIp W KaK 3aKa3uHK BMEILaTL s B
PAIBI STUX HOAPSIIHLIX KOMMAHWI, pACTONKATL U IOTECHUTH WX, UTO-
Obl CO3MaTh, TAKUM 06pa3oM, CBOOOAHOE MECTO B MakeTe akiiiii,
4ToObl €T0 3aHsATb caMoMy? HeT, He MOXET, T0O yXe He3aKOoHHOe
BMEIHATEJIbCTBO, ABJSICTCS HApYLIEHHEM CTaOWABHOCTH 3aKOHa 1 34-
KOHHOCTH. [Ipyroit ciiyuait: oaHa U3 NOAPANHBIX MHOCTPAHHBIX KOM-
NaHMii o cBoei BoJie, B CHAY KaKHX-TO OOCTOSITEIbCTB, BBIXOLIT 113
KOHCOpLHYMa 1 00bsBIIsIeT O poaaxe cBoel 101 B rpoekTe. Co-
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IJIACHO YCJIOBUSIM KOHTPAKTa ApYyrue YYaCTHUKHU KOHTpakTa obJfa-
JIAlOT IPUOPUTETHBIM [1PABOM B pHobpeTeHuM 3T0ii Josu. OHU co-
rJIacHbI HA 3TO ¥ 3aKN10YalOT COOTBETCTBYIOUIME coryalieHus o6
3ToM. TYT «BMEIUUBAETCS» B 3TH OTHOLLIEHUS TOCYJAPCTBO U 3a5B-
JISIET O XeJJaHUU NTPUOOPECTH 3TY OCBODONMBLIYIOCS IOJTIO B NPOEK~
te. KoMnanuu, 00beIMHUBILIMECS] B KOHCOPLIMYM, HE XOTST 3TOTO U
NIPOTUBSITCS 3TOMY CaMbIM CEPbE3HBIM O0Pa3oM, NPUBOIS Psl KOC-
BEHHBIX IOPUAMYECKHUX apTYMEHTOB U OOIIESKOHOMUYECKHX U NO-
JIUTUUYECKUX COOOPaXeHURt, Naxe yrpoxas, eciy Bonpoc peiiuTes
He B KX NOJIb3Y, lepeiaTh 4eJl0 B MEXIyHAPOHbIe CynebHble opra-
Hu3auuy. [1py 5TOM UX apryMeHTaMH SBJISIOTCST: KOHTPAKT He [1pe-
nycMmaTpuBaeT npuodpeTeHue rocyJapcTBOM aKiMii — JOIU B Mpo-
eKTe; B KOHTpaKTe NpeaycMOTPEHO MPUOPUTETHOE MPaBo yyacTBY-
JOLIUX NOAPSAHBIX KOMITAaHKUM NIpUOOpeTaTh JOJIIO AKLUH B [1pOeKTe
CBOETO BbIOBIBaIOHIEro NapTHepa. Bee 3To He ocniapUBaeTcs HUKeM.
Ho Henb3sl cMelMBaTL OTHOLLCHUS! BHYTPH MOAPSIAHBIX KOMITAHUA
C OTHOLIEHUSIMH MEXIY FOCYIapCTBOM U NONPSAHBIMU OpraHu3a-
uusiMH. B maHHOM cjlyvae BO3HUKIIM OTHOLUEHUS MEXAY rocyaap-
CTBOM U MOAPANHBIMU KOMITAHUSIMHU, TIPAMO HE MTPeLYyCMOTPEHHbIE
B CTaTbAX KOHTPAKTa Ha HeApOorioib3oBaHue, KOTOpbie, OIHAKO, Jie-
XaT Ha IPaBOBOM 110JIe OTHOLIEHUI MeXIYy HUMH, KO0 OHU Tpefyc-
MOTPEHBI B 3aKOHaX, UMEIOLLIAX TPUOPHTETHI [10 OTHOLLEHUIO K Itpa-
BOBLIM HOpMaM «BHYTpeHHero» puMeHeHHs. Takum o6pazomM, npa-
BO rocylapcTBa MpUoOpecTy 0N B NPOEKTE, BLICTABIEHHYIO Ha
MIpPOJaxy, He TOJLKO MPaBOMEPHO, HO U fBjsieTcs 6e3yClIOBHbIM,
6ecKOHGIMKTHBIM C TOYKH 3peHUS 3aKOHHOCTH.



THE ANSWER TO MY OPPONENTS!
(to professors M.K.Suleimenov, J.G.Basin and others)

In my articles published under the headlines «The Contract on
mineral resource use» («The Juridicheskaya Gazeta» May, 26, 2004)
and «The Investor and contracts» («The Kazakhstanskaya Pravda»
May, 28, 2004) were mentioned some applied and connected to them
theoretical problems of state — legal sphere of development of oil
fields and several articles have been appeared one by one. Among
their authors there were our leading colleagues and respectful sci-
entists — lawyers M.K.Suleimenov, J.G.Basin (the journal. «The
Lawyer» Ne 7, 8 2004) and some Kazakhstan managing partners of
the foreign legal and advocacy companies. Many of them express
disagreement with the substantive provisions, which have been put
forward in my articles, and contend for their validity.

It is important to note, that it is the first case for last decade
when articles of one plan devoted to problems of statehood, rights
and legality in the country become in the center of polemic in an
open mass media and collisions of different sights and positions in
searches of scientific and alternative answers to them. Only such
method is more productive and necessary in cognitive and scientif-
ic sphere in assistance to development of the Republic, at its transi-
tive stage.

Discussion had some aspects. It has shown that there are much
poorly covered and meek state — legal problematic questions in
sphere of state - legal regulation of oil operations, in protection of
interests of the state and investors. It also has shown necessity of
developing of the level of scientific idea in law up to the require-
ments demanded by economic, social and political development of
the republic. It is necessary to call and speak about backlog and
even about backwardness of some important branches of law, the
methods of knowledge used in it, about the prevalence of narrow-
normative views. They are suitable only for applied jurisprudence
and almost inefficient for cognitive, analytical activity in law, which
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is necessary and making a basis of a search and finding of more
adequate answers to arising legal questions.

The beginning and essence of discussion

The reason of appearing my articles was the negotiations and
discussions in the National Company «KazMunaiGas» and the
Ministry of Energy and Mineral resources of the RK, under their
initiative on the one hand, and with representatives of the foreign
contract companies developing large oil field «Kashagan» on the
Kazakhstan shelf of Caspian Sea, on the other hand. The negotia-
tions have been leading almost for a year. One of the questions has
the greatest disagreements of the sides was the question about de-
sire of the republic to buy a share in a package of the project of one
of the foreign investor, which has wished to sell its share, rather
large, in exploitation of an oil-field. It was the participant of the
consortium consisting of only foreign organizations. In the begin-
ning one of the Asian states has expressed desire to get — to buy
this share estimated in more than billion of dollars, but it has failed.
Our state, having large the financial opportunities which were small
several years ago, at the moment of the conclusion of the contract
on an oil-field, and now it has large opportunities and has declared
its desire to buy this share and to become one of the participants of
a consortium. It seemed that the offer of Kazakhstan was logical
and lawful because it is a proprietor and the owner of this oil field,
moreover it acts as a buyer in «the free market». However, this has
met the organized disagreement and the negative attitude on the
part of the foreign investors entering into a consortium. The policy
«not to let» became a barrier. It is not difficult to guess motives.
Official representatives of the foreign states which organizations
were the contract companies, which have put forward a number of
arguments — political-economical and legal from an arsenal of tra-
ditional investment relations in a substantiation of positions. The
foreign companies, which owned an oil field exclusively before, stat-
ed to the application of Kazakhstan to have a share in a package of
the project on development of an oil field by the following opinion,
that it «will damage an investment climate in the republic and to
trust of investors to the government», «will decrease the competi-
tive advantage of Kazakhstan in attraction of foreign investments»,
«will increase a degree of risk of the basic oil-extracting companies
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in the state», and in other words it is «intervention of the state»
against the laws of market economy. They have involved lawyers
from the Association of «Kazakhstan Petroleum», the Council of
foreign investors, the Association of lawyers of oil-and-gas branch,
and also the Kazakhstan partners, the scientists — lawyers constantly
lobbying their legal and other interests to protect their interests.
Some of them have made speeches at the official negotiations held
in competent bodies of the Government, on the behalf of the for-
eign companies for the benefit. Participation of this last group of
advocating local lawyers, familiar with the legislation of the repub-
lic, has strengthened the formal legal argument of a position of for-
eign investors from inside.

Passions in polemic have inflamed especially during statement
and an opportunity of legislative fastening of the rights of the state
Kazakhstan on purchase of an alienable share in a share holding for
mineral resource use. Almost half-year ago (in the beginning of
April) the upper chamber of Parliament (the last structure) — the
Senate dramatized the addition to article 71 as its third part to the
Decree of the President of the Republic of Kazakhstan, valid by the
Law, «About depths and mineral resource use». It said: In order to
preserve and strengthen the resource-power basis of economy in
new and already signed contracts on mineral resource use, the state
has the priority right before other side of the contract or partici-
pants of the judicial person having the right for mineral resotirce
use, and other people on purchase of the alienable right for mineral
resource use (its share) or parts of a share (share holding) by the
judicial person having the right for mineral resource use, on condi-
tions is not worse than conditions offered by other buyers». As the
direct reason of acceptance of the specified addition to the law was
the necessity of removal of one of the basic reasons of the forcign
contract companies and their advocacy partners which used them
for a substantiation «not to let» the state enter the numbers of par-
ticipants of development of the mentioned important oil field. The
essence of this reason was that there is no direct indication in the
legislation of the republic on such right. It was a formal occasion.
The matter is that there exists and acts the legal order determined
by legislation which makes a legal field where, probably, an action
of contract relations on mineral resource use operates. Addition to
the law does not establish anything new that would be beyond the
functioning of legal order.
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There were no bases for alarm of contract foreign companies -
investors. The state in the actions directed on purchase of a share
exposed for a sale in the project under the price, declared by the
seller —mineral resource user, only realizes the right to be the first
buyer before other buyers, including the contract companies which
are included in a consortium. It follows from the status of the state
as the Supreme proprietor and potential «owner» of the object of
the tender with legal and economic consequences. It is stipulated,
that its action does not render any damage to the status and position
of foreign investors.

The transnational oil companies on behalf of their organizations
in Kazakhstan managed to stop the acceptance of the mentioned
addition to the Law «About depths and mineral resource use». Their
arguments have the same diplomatic, political and economic
character against to the addition. They were more constrained on
style of reaction to the legislative amendment. [t was impossible to
tell the same about their local partners, the Kazakhstan lawyers,
including my opponents. They tried to present a position of the
foreign contract companies quite proved and «lawful», not
considering into attention our opinion, original laws, their logic and
legality. They showed partiality openly, quite often attributing that,
which was not in the addition to the law. Therefore, my opponents
have invented and have seen in it «the compulsory share», even
«nationalization of property» of the foreign companies,
«intervention» of the state in their affairs. In their opinion, the
questions stated in addition, namely on the priority right of the state
to get an alienable part of mineral resource use, should be solved by
court, instead of the Parliament. M.Suleimenov, has allocated
especially a question, ‘if compulsory withdrawal of property is
lawfully», and putting it to himself, has written: «The compulsory
withdrawal of property (share, for example) takes place» in this
considering case by us or it is carried out «against to will of the
proprietor of the share» and consequently «the sanction of court» is
necessary. As a substantiation of this idea, he refers to item 26 of
the Constitution where it is told: «<nobody can be deprived of the
property» though there is no a speech about it in addition. He goes
further and says that it is «the forced conversion of the ownership
of the property into the state, which is in a private property of citizens
and legal people. | have already stated S.Z.) that this nationalization
can be carried out only by acceptance of the special law on
nationalization of the property».
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Oil — strategic raw material and the Law of the RK «About the
national security»

The contract on mineral resource use, particularly, on oil is a
strategic resource and the foundations of macroeconomic of the
republic. Methodological prejudice of positions of my opponents is
that they consider the agreement in general, adjustable only to cor-
responding clauses of the Civil code and they determine the posi-
tion and role of the state, its authorized body in this contract within
the framework of these clauses and reduce to them. At such ap-
proach, there is no distinction in subject value of object of the agree-
ment for them, for example, mineral resource - oil and pair boots
are the same things for them. In my article I wrote, that the state as
the proprietor of mineral resource and as the subject - manager of
this property, entering in contract relations on mineral resource use
as one of the sides of these relations, remaining true for it, at the
same time carries and realizes the task of maintenance of the state
«the big target policy», the essence and requirements of which are
fixed in the Law «About national security of the Republic of Kaza-
khstan» from 26.06.1998. It is told in the law: «In order to protect
the national interests of the Republic of Kazakhstan, including pres-
ervation and strengthening of industrial potential, the state with
observance of the guarantees given to foreign investors, carries out
the control over a condition use of objects of economy of Kazakh-
stan, taking place in management or the property of the foreign
organizations and the organizations with foreign participation «
(point 2 of item 18). These requirements are taken into account in
concluding the contracts on use of strategic resources of the repub-
lic, and at «performance of contracts and control over their execu-
tion» (point3 of item 18).

Our main opponent — M.Suleimenov — does not perceive in the
categorical form our statement that for the republic of Kazakhstan
and for its competent body which is speaking on behalf it in con-
tracts with the foreign organizations on development and exploit-
ing of oil fields, has a key political -legal value, namely the Law of
the RK «About national security of the Republic of Kazakhstan».
He declares it as not proved and not having any attitude to a prob-
lem of the reference to the Law «National security of the Republic
of Kazakhstan». He proves his position by the motives lying in oth-
er sphere, not having attitudes to a question, that in this law «there
is spoken nothing about an opportunity of unreasonable change of
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conditions of the contract» and about «wrongful intervention» of
the state in contracts with participation of the foreign organiza-
tions (the journal. «The Lawyer»> Ne 7, 2004, p.26). Here it is rele-
vant to remind my opponents that the clause of Law of the RK
«About oil « where it is told, that the guarantees established for
contractors in sphere of oil, and they are significant, «are not ex-
tended to changes of the legislation of the Republic of Kazakhstan»
in four spheres, including the sphere of maintenance of national
security (part 2, item 57).

JU. Bassin has expressed cautiously enough concerning the role
and place of the Law «National security of the Republic of Kaza-
khstan» in definition of political-legal status of the state in the con-
tract relations made with the foreign organizations though consid-
ers the reasons of M.Suleimenov as «convincing» (thejournal. «The
Lawyer» Ne 8, 2004, pp.24-25). He was limited only to the indica-
tion that « in S.Zimanov’s articles there are references to clause 18
of the Law «About national security», is chosen «maintenance of
economic security» though in the same article among the certifi-
cates menacing to national security are called as «decisions and ac-
tions which interfere with inflow of investments to economy of
Kazakhstan».

Aigul Kenjebayeva is certainly the talented lawyer -practical,
she participated at negotiations of «KazMunaiGas» with foreign
investors in structure of group and on the side of the last several
months ago. By the witness of participants, she protected a posi-
tion of the foreign companies «not to lets Kazakhstan in the num-
bers, which has wished to buy the share exposed on sale in a pack-
age of the project and to be in a consortium as one of its partici-
pants on development of large oil field «Kashagan» and proved it
by references to clauses of Civil code the RK. It could be under-
stood if to take into account that she has supervised over Aimaty
branch of foreign legal firm «Salance», one of its problems is lob-
bying the interests of foreign investors in Kazakhstan. She speaks
about it openly, that «her clients basically are the large transnation-
al companies», and they «my clients observe the Kazakhstan legis-~
lation». Answering, as she said, to some high officials who have
accused her after negotiations, that she gives «wrong advice to the
client», justified her position that «if the law is observed, the trans-
action cannot be against the interests of the RK» (thejournal. «The
Lawyer» No §, 2004, pp.10, 14). It is not absolutely clearly, why she
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has named article too loudly: «The Constitutional norm about Ka-
zakhstan as a lawful state - in danger!». In opinion of the author, it
is expressed in strengthening «influences of the state on all spheres
of society and infringement by the state of the rights and interests
of citizens and judicial person», and that «the state bodies and even
courts solve questions, proceeding not much on principles of legal-
ity and validity, and on so-called «interests of the state»s. Thesc ar-
guments are obviously not enough for the public announcement
that the lawful state in Kazakhstan «in danger».

Aield of «the big interests «, and about an estimation
of addition to the law

The Kazakhstan oil branch is rich with contracts with the for-
eign companies. Quite naturally, that during realization of condi-
tions of these contracts a lot of conflict questions arise, both pri-
vate and principal, frequently deadlock ones on which each side
asserts the positions, proceeding from formal and informal condi-
tions of the made contract, interpreting them to own advantagc.
There is nothing special, nor original. So was several times and so
will be, especially if behind these different approaches and incon-
sistency and even incompatibility of positions of the sides there
stands unhidden «the big interests». Distinction of positions in our
articles is a distinction of «the big interests» which supporters any-
how objectively we are, more truly which we lobby. There is not a
neutral how will not strain to show «indifference» and the neutral-
ity. However all this should occur within the framework of legal
space and legality - they represent only unique real opportunity.

The reality is that, the state as one of the sides of the contract
and observing its conditions, at the same time acts as the carrier
and the defender of the national interests including preservation
and multiplication of economic potential of the republic. In its turn,
the foreign contract companies participating in development of oi}
fields, the main and unique purpose is to have the maximal extrac-
tion of the profit and benefit from this contract. These two big in-
terests determine essence, applicability and forms of contract rela-
tions. These «the big interests» in this context cover contracts on
mineral resource use, enter into them, but are not reduced to them
at all. The mistake of my opponents is at they do not see and do not
distinguish distinctions in interests determined in statuses of par-
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ticipants of the contract by them, and reduce them entirely to trans-
actions, 1o their norms. 1hat is to idea of ‘naked equality».

Ler us return now 16 the addition to the Law «About depths and
rmineral resource tsex. If t¢ 1solate the main thing in the contents of
addition, the question is about the state and the contract made by it
on mineral resource use, on a role and a place of the state in these
contractual relations and about the right of the state itself to be one
of participants of mineral resource use - to have a share in a share
holding and in structure of the judicial person possessing the right
for mineral resource use.

At first sight, the addition is directed on regulation of private
question — on ascertaining of the right of the state to be the partic-
ipant, to get a share in a share holding on mineral resource use in
case of alienation (sale) of the share in the project by one of the
participants of contractual relations on mineral resource use. And
it will take place «on conditions not worse conditions, than offered
by other buyers» as js included into the text of the contract, i.e. the
state does not apply {or any privileges, and its actions do not render
damage to other participants — investors. It is proceeding from the
status, declares the priority right of individunal share in the project
at the decision of a similar question. The fact, that this «a private
question», at first sight is quite explainable and following from the
status of the state in contracts on mineral resource use, as the propri-
etor and the guarantor of the interests of the republic, nevertheless
is exposed to regulation in the law, testifies to presence of disagree-
ments, different approaches to it and about aspiration of legislators
to give to a question the big definiteness. In this plan acceptance of
the specified addition to the law isjustified. Meanwhile the events
that have followed acceptance by the Senate of the addition, even
more actualized the question raised in it. In fact, discussion was
beyond the transaction on mineral resource use. The question pass-
es to methods and forms of protection of interests, both the states
and investors — the contract foreign companies more and more.
Both these aspect of a question are important and actual.

During consultation and negotiations between the sides. espe-
cially on the part of the foreign companies between others, the ques-
tion about the choice of time of the republic was raised and why
right now this addition to the law is accepted by it. | gave this my
explanation that seems to me, serves as the practical and theoretical
answer to many other questions put in connection with the arisen
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problem. Transit, i.e. the transitive state what Kazakhstan is. has
the advantages and lacks. Advantage will be, that it by virtue of a
condition of transitivity «is less Joaded» by internal and external
taken and carried out obligations. and that models of its life and
development possess greater freedom of a choice of the new con-
tents and are more susceptible to changes. We saw it and we have
seen for years of independent development of our republic. Lacks
of the transitive state, particularly, the Republic of Kazakhstan is
that by virtue of the same transitivity it has not occurred yet in iis
basic and carrying components of the statehood, it concerns to the
category of developing, in some cases the dependent states. It is
still weak before the «leftism» and in the greater degree in protec-
tion of the chosen ways of a survival and an output from it to open
spaces of civilized development. If to add to this that the country
with not exploited rich source of raw materials becomes not only
attractive, but also the center of collecting and concentration of
interests of different groups and forces, basically external, ready to
provide first of all their interests, and of course it threatens 1o the
existence of the transitive state and its gradual transformation into
trust, dependent country. Any side in transactions on mineral re-
source use cannot take advantage of lack and temporary weakness
of a degree of maturity and well-being of other side of the state (o
impose to it the favourable will as the permanent factor. Modern
Kazakhstan is not so free from a similar sort of developing rela-
tions. Such position cannot be kept long. It will vary and be leveled
by all means on a measure of maturity ¢i the states and geiting
internal force and opportunities really providing its status nght and
an active role peculiar only to it in contract relations on mineral
resource use. It is dictated by requirements of time and modern
condition of the republic. My opponents has not liked my idea ob-
viously. One of them (M.Suleimenov) instead of the analysis as it
is characteristic to the scientist, has estimated my description at
once, that it «A little horrible psychology unacceptable fora lawful
state», and began to sneer inappropriately, assimilating our idea with
a primitive fable, ostensibly I have put forward the thesis: «while |
am poor, | am ready 1o promise you all blessings, privileges and
advantages for the term of the contract, to give any promises but
when I have become rich I can cope myself without anybodies help
you can leave, 1 do not need you».

1t is difficult for me to assess judgments of my opponents about
such radical concepits as «interests of people», «interests of the states.
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«the public blessing», maintenance and protection of which pene-
trate and make the contents of the policy and activity of Kazakh-
stan. The question put by me, whether the state should protect in-
terests of the republic and people in concrete relations on mineral
resource use, M.Suleimenov has treated it by his own way. He has
considered, that it is «the safe populist slogan — for the common
weal of people. It is possible to justify any lawlessness and arbi-
trariness by such slogan», and further: «Now it is again offered to
renounce legality in the name of expediency ... in the name of the
supreme interests of the republic and people». Comments are un-
necessarily here.

The state as the proprietor of mineral resources and as the sub-
ject — manager of this property, should behave so that this property
could «serve simultaneously to the public blessing» (points 2 and 3
clause 6 of the Constitution of the RK). From this logically follows
and practically proved the conclusion about the place and role of
the state in the contract on mineral resource use, concluded by it
are doubled: it acts in it through the authorized body as the basic
owner of object (as the customer) with the concrete and available
subject purpose. In this part, it is equal in rights. At the same time,
its introduction into contract relations is regulated by the great task,
connected with his responsibility before the laws of the repubtic for
maintenance of national interests and economic security of the re-
public. It is the natural status of the state determining its function
and actions, the status higher than regulating its single, individual
positive right made in the contract on mineral resource use. At-
tempt to consider «membership» of the state in contractual rela-
tions in borders of the transaction, ignoring its «natural» legal sta-
tus caused by its administrative, control-administrative authority
above the object of relation is not productively and scholastically.
Functional ability of the state and efficiency of its activity, first of
all, are estimated on as far as it provides and protects national inter-
ests, «the blessing of all people of Kazakhstan», using opportuni-
ties of legal space.

My opponents adhere, [ would tell, the «extremes and «conser-
vative» position denying the real place and «natural» status of the
state, handing over «property» — mineral resources on long-term
rent. Therefore, M.Suleimenov uncompromisingly denies and does
not recognize special position of the state as proprietor of oil fields
in contrary to contractors. He writes: «The main idea of the article
of S.Zimanov consists that the state in the contract occupies spe-
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cial position ... participation of the state in the contract gives to
contract relations «an inequality in equality». It is really my opin-
ion. It was opposed by my opponent, declaring «any special role
(state), any infringement of a principle of equality of participants».
Unfortunately, he resorts to rough and inadmissible comparisons
in an estimation of the role of the state in contracts. So, giving an
example from my statement that «the postulate on equality of the
sides in the contract assumes also equality of a recognition of the
role of the state as the special subject in these relations», he writes,
that he «involuntarily is occurred with the well-known phrase from
futuristic novel of Orwell «Farmyard»: «All animals are equal, but
pigs are a little bit equally». Here comments are not necessary.
I shall tell only, that my opponents are too hot-tempered and are
too conservative in sights, that they cannot understand that avail-
able reality in a life and in legal constructions that the recognition
of equality of the sides about contract relations that is uncondi-
tional, does not cross out, does not remove distinction of their in-
terests laying in motivation and in bases of these relations. They
make working their vital beginning in aggregate with the normative
circuit of the contract.

It is impossible to confuse concept legality»
with forms of legality

Sometimes it is difficuit to argue when it is necessary to explain
elementary installations and rules becoming axiomatic both in the
theory of the right, and in practice of jurisprudence. In diligence to
prove a policy of foreign companies «not to let» Kazakhstan in
«numbers» even on the same common conditions that exist for
others, my opponents, more truly, advocating iawyers on the side
of foreign investors go on obvious fault arguments freely or
involuntarily. M.Suleimenov writes: «In the article of academician
S.Z.Zimanov it is formulated and is actively propagandized verv
original approach to concept «legality». By his opinion, it is expressed
that I divide legality on primary and secondary. «It turns out. -he
shows, — that one legality is higher another, and legality contract is
possible to ignore simply ... Legality cannot be primary or secondary.
legality is uniform» (page 27).

Here different cogitative forms are fallen down in one heap. First,
my opponent had mixture of concept «legality» with forms of le-
gality. It is inadmissible for the researcher. Concept «legalitvs as
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any concept, the category is abstract, expresses essence of the de-
termined phenomenon in aggregate, its common law. At the same
time legality has various subject forms or the kinds concerning to
various spheres, the sites of a real life adjustable by norms of the
law. In this case the question is about real life of legality: the ratio,
role and place of concepts «legalitv» and its forms should be con-
sidered and they can be thought and are correctly understood with-
in the framework of distinction of subordination of concepts «ab-
stract» and «concrete». Second, it is necessary to explain, that the
world of empirical, concrete forms and kinds of legality is not cha-
otic and there is no simply their congestion. It can be systematized
and ordered by its importance, place, formation, as well as laws.
There is a hierarchy in construction and in system of legality, just
as in system of laws: the constitution, iaws and lawful certificates.
Yes, it turns out, that one legality on a ievel and sphere of reguia-
tion is higher, than another it is a reality which exists irrespective of
our perception and which cannot be ignored.

[expressed in the articies and 1 express now: obligations and the
responsibility of the state in preservation and strengthening of a
resource-energy basis of the economy established by the Constitu-
tion and laws of the republic, are not limited to frameworks of time,
represent an initial both fundamental legal and political basis of its
activity. They are realized in concrete legal relations, including in
particular field of the transaction on mineral resource use. Con-
tracts on mineral resource use, with in detail developed «internal»
system of normative regulation of attitudes the subject — object, do
not cover and do not replace rhe legality developing on the fact of
participation of the state in them, as carrier of competences of au-
thority concerning the property. The legality connected to frame
conditions of the individual contract, is secondary in relation to the
legality formed by competences and right of the state. It is installa-
tion of constitutional-legistative, and in its frameworks are neces-
sary to consider and verify with it the arisen and arising available
legal rejations connected to contracts on mineral resource use.

About differentiation of public and private law

In my article the question about the differentiation of public
and private law, sphere and a niche of their action in legal space
specially was not put. It was considered only with reference to struc-
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ture of the legal relations arising between the state and its compe-
tent body on the one hand, and the foreign contract companies.
developing oil fields - with another. I proceed that in these relations
there are the beginnings and norms of private and pubiic law, norms
of the Civil code ard state law because there are involved as the
state and not state {egal people, and especially absolutization of one
of them is notjustified. My opponents adhere to an opposite posi-
tion because it is more convenient to protect interests of lobbied
foreign investors. M.Suleimenov in a context of discussed problem
writes: «Last years I and professor J.Bassin conduct struggle for
differentiation of principles of public and private regulation». In
his opinion, the sphere of mineral resource use represents monopo-
ly of private law. [n addition. the sites of action of public law be-
come the actions of norms of private law. Confirming the results he
makes his own interpretation and writes: «By virtue of the Law on
normative legal certificates in case of the contradiction between
the law concerning to sphere of public law (for example, the law on
licensing) and the law concerning to sphere of private law (the Civil
code), will operate the last cne» All these statement are shown to
prove «legality» of the position of foreign contract organizations.
He has summarized: «Any distinctions between public and private
law cannot justify legitimacy of infringement of laws (private)»
The Law «Abocut oil» and «About national security of the Republic
of Kazakhstan» as it is fixed in them, occupies priority position in
the legisiation, except for those legislations, which concerr o
spheres of defensibility. ecological safety and public health servic-
es.

Here it is necessary to make some important deviation for aile-
quate understanding of bases and interpretation of positions of ni+
opponents. [ know that the majority of my opponents adhere to so-
called normative sights in law. It is suitable for student’s audience
with initial knowledge and especially for applied jurisprudence {i
is of little use for cognitive and analytical work in a science of Luw
The essence of this method consists that the knowledge about the
law entirely based on interpretation of its norms, expresses that
makes condition and existence of these norms, i.e. is limited to their
normative frameworks. It means that at such approach, life cycle of
the law, which is the main thing in its applicability, remains outside
of the field and interests of the researcher. It also affects in argu-
ments of my critics. Absolutization of the Civil code of the RK. its
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separate norms by them and attempt to consider developing and
arising complex of political-legal, economic — legal relations be-
tween the state and foreign investors from the position of these
norms cannot give a true picture of these relations. Such method is
defective and poor in the cognitive purposes. In official notes and
materials announced by representatives of the foreign companies
at negotiations in the Kazakhstani competent bodies, their theses
and substantiations coincide with the position of my public oppo-
nents in many respects.

My opponents also recognize that «the right for mineral resource
use is a property right», and contracts on mineral resource use con-
cern to property right, and «the state does not have any property
competences on contract organizations property transferred by it».
Generally it is illogically and incorrectly that the state which is the
proprietor of mineral resource and which will is shown on the basis
of the contract on mineral resource use and asserts itself as one of
the sides in contract relations, contrary to them and these facts it
appears deprived property competences in these relations. It is equiv-
alent to declare white as black, clear as foggy.

Any transaction, including the contract on mineral resource use,
is the civil-law certificate in the sense that the sides are equal and
independent from each other, anyhow pursuing property interests
and consequently, relations between them at the same time are
material-legal converges. From this correct position is always made
wrongful and wrong conclusion by essence and form and arising
relations are extremely private — legal and adjusted only by norms
of the Civil code of the republic, in their frameworks. Thus real
existence of contract relations is ignored in which the subjects bur-
dened by immanently different interests and the legal individual
characteristic converge unequal under the status and competence.
Participation of the state with administrative, control-imperious
functions in the contract on mineral resource use changes essence
and influences of these relations — the private legal relation becomes
covered by relations of public law. To distinguish private law and
the public (state) law is possible, but their opposition is completely
unacceptable, if the state participates in the transaction as one of its
parties — subjects. Thus by virtue of the fact of participation of the
state arising relations in the most part are state, in other words,
public — legal. Practically it is defectively, and the opinion that prop-
erty relations are exclusive object of private law in which there is no
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place for public law even then when the state and its authorized
bodies participate in them is theoretically incorrect.

Instead of conclusions

The state in contracts on mineral resource use, concluded with
foreign investors irrespective of whether it owns or does not own a
share in a package of the project (shares), acts both in a role of the
participant of these coniracts, and in the person peculiar only to it,
roles of the carrier of administrative function and the guarantor of
legality in contract relations. The postulate is based on that not the
contract is above the state, and on the contrary, the state is domi-
nant, «master» in concrete relations on mineral resource use. «In-
tervention» of the state in them is carried out within the framework
of the legality determined both concrete conditions of the contract
and the lawful status of the state.

Equality of the sides in the contract on mineral resource use, as
well as in any other transaction, cannot be used as argument for
non-recognition or even denying of an immanent special role of the
state participating as one the sides in the agreement. Participation
of the state in the contract when other side in it is not state struc-
ture, irrespective of national or foreign, gives to contract relations
«inequality» in equality. The postulate on equality of the sides in
the contract assumes also equality of a recognition of role of the
state as the special subject in these relations.

The object of contract relations is the oil being strategic raw
material and the basic components of macroeconomic of the re-
public, predetermines place and role, obligations and the responsi-
bility of the state in these contracts on mineral resource use. About
motives of policy of the foreign contract companies united in a con-
sortium, «not to et» the republic of Kazakhstan and its company, it
is not difficult to guess...

My idea and logic of arguments around the discussed question
are reduced to the following evident circuit. We admit that the trans-
action on mineral resource use is made between the state (its autho-
rized body) and the foreign companies (their consortium, the gen-
eral contractor). Could the state — the proprietor of object be the
owner of a part in a package of the project level with other contract
foreign companies? This question is supposed and considered axi-
omatic, and there is no interdiction in realization of the investment
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from means of the state budget in the Law «About investments», in
the Law «About foreign investments». We shall assume now, that
the share holding on mineral resource use completely is in hands of
the contract foreign companies. Whether the state as the proprietor
of mineral resource and as the customer can interfere into the num-
bers of these contract companies to part forcibly and press them to
create an empty seat in a share holding that it to occupy most? No,
cannot, this already illegal intervention, is infringement of stability
of the law and legality. Other case: one of the contract foreign com-
panies at the will, by virtue of any circumstances, leaves a consor-
tium and declares sale of the share in the project. According to con-
ditions of the contract, other participants of the contract possess
the priority right for purchase of this share. They agree to it and
conclude corresponding agreements on it. The state here «interferes»
with these relations and declares desire to get this exempted share
in the project. The companies united in a consortium, do not want
it and oppose to this in the most serious image, resulting a number
of indirect legal arguments of common economic and political rca-
sons, even threatening if the question will be solved not in their
advantage to submit the case to the international judicial organiza-
tions. Thus their arguments are: the contract does not provide pur-
chase by the state of shares — a share in the project; In the contract
the priority right of the participating contract companies to get a
share of shares in the project of the leaving partner is stipulated. All
this is not challenged by anybody. But it is impossible to mix rela-
tions inside the contract companies with relations between the state
and contract organizations. In this case there were relations between
the state and the contract companies, directly not stipulated in arti-
cles of the contract on mineral resource use which, however, lay on
a legal field of relations between them for they are stipulated in the
laws having priorities in relation to rules of law of «internal» appli- .
cation. Thus, the right of the state to get a share in the project,
exposed on sale, not only is lawful, but also is unconditional, non-
conflict from the point of view of legality.



ELLLE PA3 OB MHBECTOPAX U KOHTPAKTAX !

Mou ctathi: «<KOHTpakT Ha HellponoJib3oBaHue» («HOpunuuec-
Kast razeTa», 2004. 26 Mas.) u «MIHBeCTOPHI M KOHTPaKTh» («Ka3zax-
cTaHckas npapia», 2004. 28 mMas.) ¥ BOIPOCH, MOAHSTLIE B HUX, B
CBSI3H ¢ HeTSHbIMM ollepallisiMu B PeciyGuke, BRI3BaJIM HEMO-
JeJbHbIM MHTEPEC U OTBETHYIO peaKklMI0 KaK cpely MpelcTaBUTe-
JIel UHOCTpaHHbBIX NOAPALHDLIX KOMITAHWHN, TaK U CpeliM Ka3axcraH-
CKHX YUYCHbIX-IOPHCTOB M aIBOKATCTBYIOWUX KOHTOp. ONHUH U3 BUII-
HBIX XYpHaJIOB cTpaHbl «KOpUCT» OTKPbUT IMCKYCCHIO BOKPYT YKa-
3aHHBIX CcTaTeil ¥ onyOGJMKOBaI psifl CTaTei, 3aMETOK C y4acTUeM
BUAHBIX Npodeccopo-topuctos — M.K. Cyneiimenosa, HO.I'. Ba-
cua u apyrux (NeNo7 8 10wu 11,2004 r.). [laHHas cTaThs SABASET-
sl IPOAOMKEHNEM ObMeHa MHEHHSMU U BMECTe ¢ TeM OTBETOM Ha
KPUTUUYECKHE 3aMeYaHUs] MOUX ONTMIOHEHTOB.

Hed1s — cTpaTernueckoe chipbe M rilaBHeiiliee 6oratcTBo Pec-
ny6auky. CoppemeHHoe cocTosiHue U 6ynyulee Kaszaxcrana, Haxo-
JSIIerocst Ha nepexoiHOM 3Tane ¢ MHOXEeCTBOM IpodJieM BHYTPEH-
Hero u BHewllHero ofecrieueHysi, B0 MHOT'OM CBSI3aHbI ¢ pa3paboT-
KOM HePTSIHBIX MECTOPOXKIEHUI, ocobeHHOo Ha KacnuiickoM Lienb-
de. B nx ocBoeHMH 3HaUNTEAbHA W TaXe MacliTabHa pojib HHOCT-
PaHHBIX MHBECTOPOB U NMOAPAIHBIX KoMITaHu#. ['ocynapcTeo Kazax-
CTaH Hy3XaeTcst B UHOCTPAHHOM UHBECTULIMU U 3aWHTEPECOBAHO B
CO3[aHUU HeoOXOANMOro M HAUIEXALlero 3aKOHOJATeIBHOTO, o-
JIMTUUCCKOTO U pa3pelllNTeIbHOro KIMUMaTa U1t UHOCTPaHHBIX UH-
BecTopoB. ONHAKO NIpK 3TOM 00513aTeIbCTBA rOCyJapcTBa He MOTYT
ObITh OTHOCTOPOHHUMU. OHO 00S13aHO Ha 3aKOHHBIX OCHOBaHUSIX
3aliMLIATh HALKOHAJIbHBIE UHTEpechl CTpaHbl, 0e3 yiepba HHTepe-
CaM UHOCTpaHHLIX NoapsgaurMkoB. ObecrnieueHue GajaHca UHTepe-
COB CTOPOH B KOHTpaKTax H CAeAOBaHUE MOPalbHOMY IIPUHLMITY
CNpaBeIMBOCTH B pacripeieieHUH NPOIYKLIMH HedTeno0b4Y C yue-
TOM U B KOHTEKCTE 0COOOT0 CTaTyca rocyIapcTBa, Kak BEPXOBHOIO

! CraTbsi ¢ HeGOMbIIHMH COKpallieHHsIMU oNy6JiuKoBaHa B rasete «KasaxcTan-
cKag nipasna». 2005. 3 despans.
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coOCTBEeHHUKA HEOp W apeHaonaTesid, NpeaCcTaBagioT akTyaJlbHbIC
BOIIPOCHhl B KOHTPAKTHbIX OTHOUICHHUSIX.

Hauano u npeaMeT JUCKYCCHH

bynyuu conpexncenareneM OprkoMUTeTa Mo MOAroToBKe U Npo-
BEACHUIO MEXIyHapoAHOH HayyHO-MpPaKTHYecKOW KoHdbepeHIMU
«3aKoHOIaTebHOE PEry;IMpOBaHue U TocyiapcTBEHHAst perjlaMeH-
TauMs He(TAHbIX ollepauuit Ha KazaxckoMm cektope Kacnuiickoro
Mopsi», IpoxoauBIlei B AnMathl 23—24 aBrycta 2003 rofa nog aru-
Joit Kazaxckoro akajieMMueCcKoro yHUBEpCHTETa, yuacTBys B 0600-
IIEHWH MaTepuaoB KoH(epeHLHH, MHE NPUXOAUIIOCh MOALEPXKaTh
WAer 00 aKTYaNlbHOCTH M O NepCleKTUBHOCTH UCCIeNOBAHHSI MTPO-
OneM, CRSI3aHHBIX CO CTATYyCOM W MECTOM roCyAapcTsa B cdepax
OTHOLUEHUH cMetlanHbIX npennpusityit (CIT) ¥ tHoCTpaHHbLIX Mpe-
npusatuil (MIT) B HedTsHOM oTpaciu. Takas HocTaHOBKA B TI0cje-
HHeE rofiel Iprodpetana Kak TeopeTHUecKoe, Tak U Bce 0oJblile npak-
TU4ecKoe 3HaueHHe. M B To Xe BpeMs npobiema 31a Obljia OTBET-
CTBEHHAsl M TOHKAasl B KOHTEKCTe olpeieieH!s ¥ BbIOOpa NpeaesoB
«BMeILIaTeJIbCTBa» FOCYIAapCTRa B JIe/la MHBECTOPOB BOOGILE, HHOCT-
pPaHHBIX MOAPSAOHBIX KOMI{IaHUM B 0cobeHHOCTH. IIpH 3ToM OblLIoO
apXMBaXXHO U CJIeOBANIO 1yMaTh O pa3yMHOM o0ecrieyeHHUH 3aKOH-
HBIX U MaTepUasibHbIX UHTEPECOB W FOCYIApCTBa, U UHBECTOPORB B
COOTBETCTBHMH C 3aKJIIOUEHHBIMY KOHTpaKTaMu. [TpobiemMa aTa ckopo
npuodpena KOHKpeTHO-TIpeAMETHYIO (opMy U BhILIIA U3 00NaCTH
0OOLIMX pacCcyXIeHHWI ¥ NOCTaHOBOK. Kak coobliuaa nevarthb, OgHa
Y3 NOAPSIAHBIX KHOCTPaHHbIX KOMITaHUi, yUyacTBOBaBLLAas B paspa-
6OTKe OJHOI'0 KPYNHOTro HedTSIHOro MeCTOpOXAeHUs HedTH Ha
NPUKaCIUACKOM Liesib(he, 06bsBUIa O POLaXKe CBOeH J0JU B Na-
KeTe npoekTa. [1o 3akoHy oHa Morna npojath JI0oMy CYOBeKTY,
HO COIJIaCHO YCIOBUSIM KOHTPAKTa Ha 3T0 TPebOBaJOCh COrjlacue
JpYTHUX YYACTHUKOB KOHCOPUMYMa, COCTOSIIEro B AIAHHOM Cliyvyae
U3 OIHUX UHOCTPaHHbBIX TIOAPSIHBIX KOMIaHMMH, a TakXe ofobpe-
Hue (CaHKIIMK) rocyaapcTBa-cobcTpeHHUKa. ['ocyrapetBo Kazax-
CTaH caMO pELIUIO NPUOOPECTH — KYITUTh BTY JIOJIO B AKETE MPO-
€KTa, BBICTABJIEHHYIO Ha CBOOOJAHYIO NMpofaxy. Bo3Hukna curya-
LHs, Ipu KoTopoi rocynapctBo KazaxctaH MOIJIO CTaTh yUacTHU-
KOM B pa3paboTKe yKa3aHHOro HE(TSIHOIO MECTOPOXICHKA Hapsi-
Jly € UHOCTpaHHbIMM NOAPAAHBIMY KOMIMTAHWAMY, B TOM YUCTIE H TaM,
e [ocAeaHUe 10 3TOT0 BpeMeHH ObL1M MOHOIOJIbHLEIMU COOCTBEH-
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HHMKaMH. B 3aTsiHYBIIMXCSE HeperoBOPHbIX NPOIIECCcax 110 3TOMY BOII-
pocy KOHCOPLIMYM, I'010CaMHU MHOCTPAHHbBIX TOAPSANHBIX KOMITaHMIA,
NPUAEPXKUBANCS JIMHUM W TIOJUTHKU «HE MYyLIaTh» TOCYIapCTBO
KaszaxcTaH B CBOM psifibl H YTOObI OHO He GbIJIO OHMM U3 YUACTHH-
KOB pa3paboTKK MECTOPOXIACHUSI.

[1po6nema 37a nofyuuna najabHellliee OCNOXHEHWE B CBA3M C
npuHsTiieM Bepxueil [lanatoit Ilapiamenta — CeHaTtoM B Hauasie
anpeJst 2004 rona nornonHeHue K cratbe 71 Ykaza [pesunenta PK,
UMerolero cuny 3akona, «Q Hepax 1 HeAPONoib30BaHUM», YCTa-
Hap/MBalollee NPUOPUTETHOE MPABO rOCYJapcTBa MpuobpeTaTh
[OJTIO B [IaKeTe NPOeKTa Ha Hepoloab3oBaHue. CTaThy MoM «KoH-
TPaKT Ha HeAporoJib3oBaHnes, «MIHBeCTOPb! U KOHTPaKTEI», CTaB-
11iMe JUCKYCCUOHHBIMM, ObLIM MOCBAILEHB] PACCMOTPEHHIO MPHKJIA/-
HBIX Y CBSI3aHHBIX C HUMH TEOPETHUYECKMX BOIIPOCOB FOCYIapCTBEH-
HO~TIpaBOBO# cchepbl OCBOEHUST HeDTSHLIX MECTOPOXKAEHHI. B Hitx
ApoBOAUNACh uiest 06 «eCTeCTBEHHOCTH» U NIPABOMEPHOCTH NPUTS-
3aHUS TOCYIAapCTBa KaK BEPXOBHOIO COOCTBEHHMKA Hellp, «apeH/I0-
JAaTeJisl» U «3aKa3uuKa», ObITh YYaCTHUKOM pa3paboTKU HedTIHOTO
MeCTOPOX/IEH!S Ha CBOEi TepPUTOPUM, HAPSIY C IPYTUMU NOAPSIA-
HbIMM OPraHHM3aLHsIMHI, B TOM YUCTE H MHOCTPaHHBIMH.

ﬂBa noaxoJa — ABA pa3HbIX MHEHNA

K auvckyccur B OTKPBITOI NevaTy fpelilecTBOBaid AUIIOMa-
THYECKME U MHbIE [1aTy NIPEACTaBUTEIe rOCyJapCTB, OpraHu3alnsa-
MU KOTOPBIX SABJISLIMCh MHOCTPaHHbIE MOAPSANHbIE KOMIIAHUY, & TaK-
e a/IBOKATCTBYIOLIUX WX KOHTOpP. B HUX yTBepXAaioch O TOM, YTO
3agBka KazaxcraHa UMeTh [OJIO B flaKeTe NpoeKTa [0 OCBOSHUIO
MECTOPOXAeHUs1 HEQTH, KOTOPbIMU TIPEX /e MOHOTIONBHO BJaJE,11
MHOCTpaHHbIe KOMIIAHMH, TIO UX MHEHUIO, «HaHeceT yiliepd MHBec-
TULIMOHHOMY KJIMMATy B pecry6iuKe U JoBepHio HHBecTopoB Ka-
3aXCTaHa B PUBJICHEHUU UHOCTPAHHBIX UHBECTHLUN», «YBEIHYUNT
CTENEHb PUCKA OCHOBHbIX Hed)TeA00bIBAKIIUMX KOMNAHMIA B roCy-
JApCTBE», ITO AKOOB — «BMELUATCILCTBO FOCYNAapCTBa» BOMPEKH
3aKOHaM DBIHOYHOW 3KOHOMHUKM. Takoit peakliMu MOXHO ObI10
oxusath. fsieHue O6bl10 HoBoe. OHO, pazyMmeeTcsl 3aTparuBajlo B
TOH WJIM UHOM Mepe MHTEpeChi MHBECTOPOB M HapyLUaO CJIOXMB-
IIYIOCS CXeMY, BEpHee CTUXHIO, BHY TPUKOHTPAKTHBIX OTHOLIEHHH T,
B KOTOPBIX AOMHHHPOBAJIM MHOCTpaHHbIe MHBecTOPbI. B TO Xe Bpe-
Ml Takasi NOCTaHOBKa Obljla ecTeCTBeHHOMN 1 3aKOHOMepHOM. OHa ¢
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HEOOXOAMMOCTBLIO BBIIBUraiach CAMUM XOHOM Pa3BUTHUA UHBECTH-
LIMOHHO-KOHTPAKTHbIX OTHOLLIEHHH B 00J1aCTH HEAPOI0Jib30BaBHUs
U ypPOBHEM Mporpecca rocyaapctra KasaxcraH, JOCTUTHYTbIM UM B
SKOHOMMUECKO U PUHAHCOBOM cdepax K AaHHOMY MepHoay. B sToi
NIOCTaHOBKE MpeXJe BCero pedb UAET O ABUXKEHHUH I10 MyTH K obec-
feyeHUKO 6anaHca U cOalaHCUPOBAHHOCTU MHTEPECOB KaK MHBeC-
TOPOB, TaK U rocyAapcTBa, sIBJsIBLIErocs BEpXOBHbIM COOCTBEHHU-
KOM Help ¥ apeHaonatesieM. [1py 3ToM 3aKOHHOCTb M UCIIOJIHEHUE
YCJIOBUI KOHTpaKTa B U3MEDPEHHUSIX pa3yMHOIrO NOHWMaHUs OCTa-
I0TCSI HE3BIONEMBIMHU.

Mou uzier 1 OCHOBHBIE BOIIPOCHI, Ha KOTOPBIE 51 XOTeJl OTBETUTh
Y MO KOTOPBIM U3JI0XUI CBOE BUAECHUE, CBOIIUIIUCH K CIEAYIOLLEMY:
a) rocynapcTBo KasaxcTah, 3aKiiiouas KOHTpakT Ha HelpoIloJib30-
BaHHE C UHBECTOpaMH, OY1yUu paBHbIM MapTHEPOM C [TOC/IEAHUMU
B KOHTPAKTHLIX OTHOUIEHUAX M HeCst OTBETCTBEHHOCTL 32 BhINOMA-
HEeHMe UX YCIOBUH U CTaOUILHOCTB, B TO XE BPeMs OHO peau3yer
CBOIO KOHCTUTYLUIMOHHY0 1 GyHKUHMOHAJIbHYIO [IPaBOCMIOCOOHOCTh
KaK Bblpa3uTe/ib UHTepecOB 6e30NnacHOCTH HAceNIeHHs W rocyaap-
CTBEHHOCTH. B 3TOM coCTOMT ero ocoboe MecTo B KOHTPaKTHbIX
OTHOUIEHHUSIX; 6) TpaBo rocy1apcTBa NpHoOpeTaTh YacTh aKUUHA WK
JOJIO B MNaKeTe lpoekTa No pa3paboTKe He(TsIHOTO MECTOPOXe-
HUS cliejlyeT paccMaTpyBaTh B KOHTEKCTE €ro MOJIUTUKO-TIPaBOBO-
FO cTaTyca ¥ Kak MepBoe NpaBo, MpUHaLlexallee eMy cpeid paB-
HBIX B KOHTPaKTHBIX OTHOLLIEHUSIX; B) Ha/l0 pa3JjiHyaTh FPaHd MexXay
BMeNIaTebCTBOM roCy/12PCTBA B KOHTPAKTHbIE OTHOMIEHHS [10 3aKO0-
HY 4 BMelIaTeJIbCTBA roCcyIapcTBa BONPEKH 3aKOHA M 3aKOHHOCTH.
[TpuTsa3zaHKe rocynapcTsa Ha MpuobpeTeHUe 10U B laKeTe NpoeK-
Ta, BHICTARJIEHHON Ha NMPOAAXy €CTh ero MPpUOPUTETHOE [1paBo Mo
3aKOHY; I') B KOHTPAKTHbIX OTHOLIEHHIX 0COOEHHO B HeTIHOMN OT-
paciv BaXHeR MM OCTOSHHO JeHCTBYIONIMM (aKTOpPOM sIBasieTCs
fo3TanHoe obecieyeHHe dalaHca H 6ATAHCHPOBAHHOCTH HHTEPECOB
KaK rocyJaapcTBa, Tak W MHBecTopoB. IIpeuMyllieCcTBEHHOE MpPaBo
rocynapcTsa npyHodpeTaTh 010 B MaKeTe MpoeKTa Ha pa3paboTky
He(DTSIHOrO MeCTOPOXKIEHUS HaXOAUTCS B paMKax AeHCTBUS yKa-
3aHHOro (hakTopa; ) B KOHTPAKTHBIX OTHOMIEHUSIX MEXIY rocy-
JapCTBOM U MHOCTPAaHHBIMM MHBECTOPAMH T1€PBOCTENIEHHOE 3Haue-
H{E UMEIOT Hapsily ¢ IPaBOBLIMU M MOpaJibHbIE 2CNEeKTHI pacnpee-
JIeHHst IPOLYKIIHH.

B nonxone K yka3zaHHBIM BOTIPOCaM U B paciid)poBKe UX CO-
JepXaHHsi B KOHTEKCTE pOJid U MeCTa FOCYIapcTBa M UHOCTPAHHBIX
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AOAPAAHBIX KOMIAHMIF B KOHTPAKTHBIX OTHOLUEHUSX B He(TIHOM’
OTpacivi YYaCTHWKHU AUCKYCCHUH CYILLIECTBEHHO Pa30oUUINCh BO MHE-
Husx. OpHa rpynna Bo riaee ¢ npodeccopom M.K. Cyneitmeno-
BbIM BLICTYNUJIA [IPOTUB MOUX OCHOBHbBIX NMOJOXEHUH, JOKa3bIBast
SKODbI HEMPaBOMEPHOCTb ¥ HEOOOCHOBAHHOCTh CaMO [1OCTAHOB-
KW BOApOCa O NpUoBpeTeHUH (IOKYNKHW) roCy1apCTBOM JOJIH B 1a-
KeTe NPoeKTa, HaXOIMBILerocsl B apeHIHONH COOCTBEHHOCTU MHOCT-
paHHbIX TOAPSIAHBIX KOMIIAHUK, ¥ OTBeprasia MpeumMyluecTBEHHOe
MpaBo rocyAapcTsa B TaKo# caefike neped APYTUMHU NTOKYTaTeSMH.
Mnen 1 cxeMa 1OBOAOB 3TOM Irpymbl Ka3aXCTAHCKUX IOPUCTOR MO-
YTH COBINAAAJIH C MO3NLUSAMH aIBOKATCTBYIOIUIUX KOHTOP U ML, Ha-
XOOSILUXCS Ha ciyK0e MHOCTpaHHbIX NOAPSAHBIX KOMIIAaHUN Y HH~
BecTOpOB. B noanepxky Halyux 00o3uuuil B AMCKYCCUM CBOMMMU MUChH-
MeHHbBIMU OT3bIBaMU, NPeAcTaBleHHbiMK B HaunoHanbHyo Kom-
naHuio «KasMyHail as», mo ux npock6e, BHICTYI1AJIA U3BECTHbIE NPO-
(deccopa-toprictsl B.H. YBapos, C.®. Ynapues, E.K. Hypneucos.

B naHHOi cTaThe paccMaTpPUBAIOTCSI OCHOBHBIE AOBOMBI U [10J10-
XeHHS MOUX OMNINOHEHTOB, OTPaBABIBAKOILMX NOJUTHKY «HE [yILaTh»
rocyaapcTBo Kazaxcran B psiibl COOBIIECTBA HHOCTPAHHBIX NOAPSIA-
HbIX KOMNaHHWi, 06belHeHHBIX B KOHCOPLIYM. [TOCKOJIbKY OCHOB-
Hble WIEH 3TOH TPYTIIb] yUeHbIX U3JIOXeHbI B CTaThe akaneMuka M. K.
CyneifiMeHOBa, ¢ KOTOPbIMH BbIPaXalT COTJiaCHe OCTallbHble ero
CTOPOHHKKH, Hallie BHUMaHHe yaeleHO OoNbllie K ero apryMeHTa-
LHHU.

BaskHo OTMETUTh, YTO 3TO MePBbIi cAyYail 3a rnocienHee Aecs-
TUNETHE, KOTA CTAaTbH OJHOIO [IaHa, MOCBsIleHHbIE TpodIeMam
rOCYIapCTBEHHOCTH, NpaBa v 3aKOHHOCTU B CTpaHe CTAHOBATCS B
LEeHTpe NOJEeMHUKH B OTKPLITOM MeuaTd W CTOJIKHOBEHUS Pa3HbIX
B3IJISIIOB M MO3MLMI B MOMCKAaX HAYUHbIX U abTepHATUBHbLIX OTBE-
TOB Ha HUX. TO/IbKO TaKo# MeTo IB/IsIeTCs1 6oJiee NPOLYKTUBHEIM H
HeoOXOAMMBIM B I03HaBaTeNIbHONH U HaydHoU cdepe B nnaHe co-
JleHcTBUS pa3BuTHIO Pecniy0MKH, Ha ero NepexoJHOM 3Tare.

Huckyccus okasana, UTo HaKONUIOCh HeMajlo cjiabo ocBeleH-
HBIX ¥ 6€30TBETHLIX FOCYIaPCTBEHHO-TIPABOBLIX MPOGIEMHBIX BOTI-
POCoB B chepe rocy1apcTBEHHO-TIPABOBOYO PETyIMUPOBaHUS HE(DTSI-
HbIX Oflepaluii, B 3alllUTe HHTEPECOB U TOCYLapcTBa M UHBECTOPOB.
OHa TakXe rokasajia HeoOX0IMMOCTb IOATATUBAHMS YPOBHS HAY 4-
HOM MBICJIY B 00J1aCTH MpaBa A0 TpeOOoBaHUIA, NpeabABIsSEMbIX 3KO-
HOMMYECKUM, COUMANTBLHBIM U MONUTHYECKHUM pa3BuThueM Pecnyo-

71



quki. [IpuxoauTca npuzHaBaTh ¥ TOBOPUTH 00 OTCTABAHUM U JaXe
00 OTCTAJIOCTH HEKOTOPBIX BAXXHBIX OTpacjei HayKy NpaBa, MeTo-
JIOB TIO3HaHUS, IPUMEHSIEMbIX B Hell, 0 NpeolJialaHUH B HUX Y3KO-
HOPMAaTHUBHbIX BO33PEHUI, OFPAHUYEHHO MOAHBIX ISl MIPUKJIaIHOK
IOPUCTIPYAEHLIMHM Y NOYTH HeapPeKTUBHbIX )11 NO3HABATENbHOM,
aHaJINTUYECKOH AesITENIbHOCTH B 00J1IACTH MpaBa, CTOAb HEOOXOIM-
MOM 1 COCTaBSIOLIEH OCHOBY MOMCKa U HaXOXAeHUS Dosee aeK-
BaTHBLIX OTBETOB Ha BO3HUKAIOIIIUE [IPABOBLIE BOIIPOCHI.

IonAuTHKO-MPABOBOH CTATYC FOCYJAPCTBA B KOHTPAKTHBIX
OTHOMIEHHSIX Ha HeJIPOHOJIb30BaHHe

Te, KOTOpbIE MO CYTH HE XOTST WM He XeaaloT BUAETh rocyaap-
CTBO B KayecTBe YYaCTHUKA pa3paboTKK He(TSHBIX MECTOPOXIe-
HU# HApsIy ¢ UHOCTPAHHBIMU MOAPSAHbIMYA KOMITAHUSIMH, OpraHu-
30BaBIIMMUCS B MeXAyHapoaHoe npeanpuatue (MII), To ecTh He
JIOMYCKAIOT MBICJIU O BO3MOXKHOCTH peopraHU3aliuy NOC/eRHEro B
cMenianHoe nipeanpusTie (CIT) ¢ yyactuem KasaxcraHa, BbicTaB-
JISIOT AN J0BOJOB U 0OOCHOBaHUH, NPABOBLIX M 3KOHOMMUUYECKHX,
Cpelii KOTOpBIX Ha MIepBOM I11aHe CTOUT CTaTyc rocyaapcTsa. CyTh
NIOHMMAaHMSA UMU CTaTyCa rocy1apcTBa CBOAUTCS K TOMY, YTO KOHT-
PaKT Ha He()Th — 3TO YaCTHO-MpaBoOBas clesika, a ToCyaapcTBO ca-
MUM (DaKTOM 3aKJIIOUEHMSI UM KOHTPAKTa Ha HEeAPOMOIb30BaHHE U
B CUJIy 3TOr0, CTAHOBUTCS CYOLEKTOM YACTHO-TIPABOBbBIX OTHOILIC-
HUi1, CBOOOIHEBIM OT BCex 00S3aHHOCTEHN U OTBETCTBEHHOCTH, KOTO-
pble OHO HECJI0 10 3aKJII0UEHUSI KOHTPaKTAa. Y BaxKaeMblil MHOIO Mpo-
deccop M.K. CyneiiMeHOB 3asIBJIsIET, «... IPAaKTUUECKH BeCh MUP
[ePeXOUT K ITPU3HAHHUIO TOrO, UTO IOCYAAPCTBO, BCTYMAs B YacT-
HO-TIPaBOBbI€ OTHOLLIEHHS, BLICTYIIAET KAK OOLIUHBIN CyObeKT yacT-
HOTO I1paBa, TePAIOLINI CBOM BIACTHO-TIPABOBLIE (hYHKLIMM U Npa-
BO Ha CyIeOHBIR UMMYHUTET» (KypHal «YOpuct», 2004. Ne 7. C. 25).
D10 XKe 3abnyxneHne. B 3aKkoHogaTeNbHBIX aKTaX, OTHECEHHBIX K
KaTeropuu MpUOPUTETHBIX, B YACTHOCTH «O HalMOHANbHOM 6e30-
nacHocTh», «O Hellpax ¥ HeAPOnoJb3oBaHUuU» , «O HeTH», «O0 3K0-
JIOTHYeCKO# 0e30IMacHOCTH» UMEIOTCA pPa3iebl O NOJHOMOYMSIX U
(byukumax ITpaBUTENLCTBA U €70 KOMIETEHTHBIX OPTaHOB MO KOHT-
POJIIO U YIIPaBAEHHUIO HeTIHBIMU ONEPalMsIMU, HaXOASLIMMUICS B
apeHIHO COGCTBEHHOCTH HALIMOHAJIbHBIX U MHOCTPaHHBIX HOAPSI-
HBbIX OpTraHu3alnid.

B cooTtetcTBUM ¢ YKa3zoM [pesunenta Pecnyonuky KazaxcraH,
UMEIOLLUM CUTY 3aKoHa, «O Helipax v Helponoib3oBaHuu» [TpaBu-
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TEJILCTBO «OMpeAeisieT KOMIIeTEHTHbI OpraH Mo 3aKJIIYeHHI) H
MCMONHEHHMIO KOHTPAKTOB Ha HEeApPONonb3oBaHue» (1. 10 ¢T. 06).
B cBoo ovepenb, KOMITETEHTHBIA OpraH OCYLIECTBIISIET B YUCHE APY-
MX 33a1a4 «MOHMTOPUHI W KOHTPOJIb 32 COOMIONEHYEM YCIOBHi
KOHTPaKTOB COBMECTHO C IOCYIapCTBEHHBIM OPraHoM 10 UCMOIb-
30BaHUIO U OXpaHe Help». OH 00s13aH «B X0/le CBOEH JIeATeNIbHOCTH
110 3aKJTIOYEHHIO ¥ UCTIOJIHEH IO KOHTPAKTOB 00ecrieunBaTh co0110-
Jenue uHtepecoB PecniyGnukum Kazaxcran» (nn. Sn. 1. unm. 1 n. 2.
ct. 8). Iloapsnuurk, He3aBUCUMO HALIMOHAJIBHLIMA OH UM HHOCTPaH-
HbI, HE TOJILKO IOJIXEH CJIeIOBaTh YCIOBUSIM KOHTPAKTa, BMECTC C
TEM OH 00513aH «I1POBOAUTL HEPTAHBIE OMEPALMK B CTPOTOM COOT-
BETCTBMHM ¢ 3aKoHogareLcTBoM Pecnydnanku Kazaxcrad, cob:110-
JaTh TpeGoBaHMS 0 OXpaHe OKpyXalolied MpUpONHOH Cpenbl i
Heap» (n. 3 cT. 41 Ykasza Ilpe3unnenTa, uMerollero cuny 3akona, «0
He(TH»).

YuepbHocTb MO3ULMK MOUX OIMIMTOHEHTOB COCTOUT B TOM, UTO
OHM KOHTPAKT Ha HedTb, KOTOpast ABJSIETCS CTPaTErM4yecKUM pe-
CYPCOM U YCTOEM MaKpO3KOoHOMEKY PecnyGnuku, paccMaTpuBaiot
KaK corjiauleHue, B caMoM cebe 3aMKHYTOe, PEryIupyeMoe TOAbKO
COOTBETCTRYIOLIMMU CTAThIMU I'pak TaHCKOTO KOJeXca, a IoNloxe-
HHE M poJIb TOCY/AAPCTBA, €ro YNOJHOMOUEHHOTO OpraHa B 3TOM
KOHTpaKTe ONpelesioT B paMKax 3THX cTaTell u cBomaT K HuM. Tlpu
TaKOM TOJXO0Je, Ui HUX HeT pa3iMuus B NpeaMeTHON UeHHOCTH
obbeKTa cornalleHus, OIHO M TO Ke, UTO HeApbl — HedTh U 4To,
HatipuMep, apa daiiMakos. B ctaThbe s rycal, Yto rocynapcTBo Kak
cOOCTBEHHMK HEAP U KaK CYObEeKT-pacropsauTeNb 3Toi cobeTnen-
HOCTbIO, BCTYI1d5l B KOHTPAKTHbIE OTHOLLEHUS HA HEAPOTOAL30BA-
HUe B KauecTBe OJHOM M3 CTOPOH 3THX OTHOIlEHHIt, OCTaBasiCh Bep-
HbIM K HUM, BMECTE C TeM HeCET ¥ peain3yeT 3ajauy obeciieyeHusi
rocy1apCTBeHHOM «O0JIbILON 11e1IeBOM MOAUTUKK», CYTh U TpeGOBa-
HUsI KOTOPO# 3a(hUKCHPOBAHbI B pPsijie 3aKOHOB U B [IEPBYIO OUepCib
B 3akoHe PK «O HauuoHaneHol 6e3onacnoctu Pecniyonuku Ka-
3axcTaH» oT 26 uioHg 1998 . B HeM cka3aHO: «B uensx 3anth! Ha-
UMOHANBHBIX UHTepecoB Pecriydyinky Ka3axcraH, B TOM YHCHe Co-
XpaHeHust U YKperUieHs1 NMPOMBIILIICHHOro floTeHUHana, rocyaap-
CTBO € COOJIIONEHWEM [apaHTHIH, NPEAOCTABIEHHLIX HHOCTPAHHbIM
WHBECTOPaM, OCYILECTBJISIET KOHTPOIL 32 COCTOSAHUEM HCMOAL30-
BaHUSI OOBEKTOB 2KOHOMHKM KazaxcTaHa, HaxoOoglUXcs B yipas-
JIEHUW WU COOCTBEHHOCTH HHOCTPAHHBIX OPraHU3aLNi U OpraHi-
3alMi C MHOCTPAHHLIM yyacTHeM» (1i. 2 cT. 18). DTy TpeboBanus 13
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00s13aTeNILHOM NOPSILKE VUUTHIBAIOTCS KaK NIPH 3aKJTIOYEHUH KOHT-
PaKTOB T10 UCTIONIB30BAHMIO CTpATErHUYECKHMX pecypcos PecriyOiu-
KW, TaK U ITPH «BbINOJIHEHMK KOHTPAKTOB U KOHTPOJIS 3a UX UCIOJI-
HeHHeM» (11. 3 cT. 18).

OcHoBHOM Hall onnoHeHT M. CyneliMeHOB B KaTeropuyeckoi
(hopMe He BOCTIpUHUMAET Hallie YTBEPXAEHUE O TOM, YTO IS FOCy-
napctsa KazaxcTaH v 1Sl KOMIIETEHTHOTO €r0 OpraHa, BhICTYHalo-
LLIEro OT ero KMEHU B KOHTPAKTaX ¢ MHOCTPAHHBIMK OpraHu3alus-
MH [10 pa3paboTKe 1 OCBOEHUIO He(TSIHLIX MECTOPOXKAEHUI, UMEET
KJIIOUeBOe MOJUTUKO-NpaBoOBoe 3HayeHUe UMeHHOo 3akoH PK
«O HauMoHaILHOM Oe3onacHocTH Pecniy6iuku Kaszaxcrans. OH, Ha-
000pOT, CUUTAET «COBEPILIEHHO He 0OOCHOBAHHLIMH U HE UMEIOLLIU -
MU HMKAKOTO OTHOLIeHHUs1 K TpobiieMe ccbUIKM Ha 3akoH PK «O
HalMoHaNbHOMI 6e3onacHocTy Pecnyonuku Kazaxcran». 10.I°, ba-
CHH BBICKA3bIBAETCSI OCTOPOXKHO OTHOCUTENBLHO POJK U MecTa 3a-
xoHa PK «O HalmonanbHoM 6e3onacHocT Pecriybanku Kaszaxcran»
B OTpeJic/IeHH NOJIMTMKO-TIPABOBOrO CTaTyCa roCy1apcTBa B KOHT-
PAKTHBIX OTHOLIEHHAX, 3AKJI0YEHHbIX C HHOCTPaHHBIMH OpraHu3a-
UMSMH, XOTS] CUMTAET B LieJIOM «yOeauTebHbIMK» 10BoJb M. Cy-
feiimeHoBa (KypHan «lOpuct», 2004. Ne 8. C. 24-25).

OT noHMMaHus cTaTyca M MecTa rocyaapctBa Kazaxctan u o6
ero J0JIeBOM YYaCTUHU B KOHTPAKTHBIX OTHOLIEHUSIX Ha pa3paboTKy
HedTSIHBIX MECTOPOXIEHHIH, 3aBHCUT B MEPY MHOTO€ B LIEHHOCT-
HOI OLIEHKE U B OCMbIC/ICHHH 1ieJIEBOTO HAMpPAaBAeHHUs U pe3yibTa-
TOR 3THX KOHTPAKTOB B KOHTEKCTE «DOJILUIMX HHTEPECOB» CTOPOH,
NeXaluxX B UX OCHOBe. DTO BOBCE HE 03HAYaeT AeicTBHe BOMNPEKH
YCJIOBHSIM KOHTPAK T4 WK NIPefocTaBeHHe KaKOr0-TO BbIIYMaHHOTO
ApeuMYLIECTBa OAHO U3 CTOPOH KOHTPAKTa, B JAHHOM Cliyyae ro-
cynapcTBy. HaoGopoT, OHO ClyKUT UHTepecaM cOOMOAeHUS 3THX
YCJIOBHIA € 3aI0XKEHHBIMU B HUX HCXOAHBIMU HayalaMu, KOTOPbIE
npejgonpenesieHbl «eCTeCTBEHHOM» CUCTEMHOCTDbIO Y COCTOSTHUEM U
rocyfapcTBa Kak Biajeblia Helip, Tak U WHBECTopa, ero 3KcIiya-
THpylotiero. CoGcTBeHHO Ha TaKo# OCHOBe o0ecrieunBaeTcst cTa-
OUIBHOCTE KOHTPAKTa.

PeasnibHOCTh TaK0Ba, YTO IOCYIAPCTBO, KAK OJIHA U3 CTOPOH KOH-
TpakTa ¥ cob100asi ero ycJoBUs, B TO Xe BPeMs BbICTYIIaeT Kak
HOCHUTEJIb HallUOHAJIbHBIX UHTEPECOB, HATIPaBJIeHHbIX HA COXpaHe-
HUe U YMHOXEHUe 5KOHOMUYECKOro noTeHuMana Pecnybnuku.
B cBoi0 ouepenb HHOCTpaHHbIE IOAPSAAHBIE KOMITAHUH, YUACTBYIO-
e B pa3paborke HeTIHLIX MECTOPOXIAEHUH, [JIaBHOW Lie/bIo
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MMEIOT MaKCUMaJlbHOe U3BjeueHUe NPUOLUTU U BBIFOLLI U3 3TOIO
KOHTpAaKTa. ITH ABa BOAbIINX HHTepeca, UX c6alaHCHPOBAHHOCTD
OnpenciisiioT CyTh M NpelHa3HaueHUe KOHTPAKTHLIX OTHOLLEHHI.
DTU «O0JbLIKUE UHTEPECHI» B 3TOM KOHTEKCTe IMOKPLIBAIOT KOHTPAK-
ThI Ha HELPOIOJb30BaHUE, KaK aKTOB, BXOAST B HUX, HO HM B KOCM
cijlyyae He CBOASATCS K HUM. OmIHOKa MOKX OIITOHEHTOB COCTOHT B
TOM, UTO OHM He BHIST U He pasiuyaioT pasiuuuil B UHTepecax, B
cTaTycax YUacTHUKOB KOHTPAKTa, ¥ CBOASAT UX BCELEIO K CHETKAaM,
K MX HOpMaM, TO eCTb NIPUIEPXKHBAIOTCS UIECH «PaBEHCTBA TOJIAKOB».

Camo 1o cebe To, 4T0 0OBHEKTOM KOHTPAKTHBIX OTHOILIEHHUH B~
JisteTcs HepTh, ABJISIOUIAsiCS CTPATErM4eCKUM ChIPheM U OCHOBHbIM
COCTaBNISIIOILMM MaKpPO3KOHOMUKH Pecnybiuku, npeaonpesensior
MECTO Y pOJIb, 00s13aTe/IbCTRA U OTBETCTBEHHOCTh IOCY1apCTBa B 3THX
KOHTpaKTaX Ha HeJPONOJIb30BaHHKE.

locynapctBo Kazaxctan B KOHTpakKTax Ha HEAPOMNOJIb30BaHIIE,
3aKJIIOUEHHBIX C HHOCTPaHHBIMU UHBECTOPaMH, HE3aBUCUMO OT TOI'O
BJIaieeT JIM OHO CaMO WJIW He BJiajieeT JoNiei B akeTe [1poeKTa (ax-
1IMH), BBICTYHAET KaK B POJIM YUaCTHMKA 3TUX KOHTPAKTOB, TaK U B
0cob0oi, CBOMCTBEHHOH TONLKO EMY, POJIH HOCUTEJIS 1PpaB BEPXOB-
HOro coDCTBEHHUKA HeNp, yMpaBjaeHUecKol (pyHKUMU U rapaHTa
3aKOHHOCTH B KOHTPAaKTHbIX OTHOLLUEHHsIX. Ha 3TOM OCHOBaH no-
CTYJIaT O TOM, YTO He JOTOBOP HAXOAUTCS Hall TOCYAapCTBOM, a Ha-
000pOoT, rOCYIAPCTBO SIBJISCTCS] AOMUHAHTOM B KOHKPETHBIX LOI0-
BOPHBIX OTHOUIEHMSIX Ha HedpOIoJb30BaHUE B MpeesiaxX 3aKOoH-
HOCTH M MPHU3HAHKUS €ro 3aKOHHbLIX NpaB. «BMmewarenseTBO» rocy-
JapCTBa B TAKOM MOHMMaHUU OCYLLECTBJISIETCS B UHTEpecax odec-
feyeHusl CIpaBelIMBOTO OalaHCa HHTEPECOB CTOPOH B KOHTPAKTE
U BBIITOJTHEHWSI HOPDMaTUBHO-IIPABOBBIX €I'0 YCJIOBHHA.

PaBeHCcTBO CTOPOH B KOHTPAKTE HA HEAPONOJb30BaH e, KakK H B
Jo6oit ApyToit caefike, He MOXET ObITh MCMOJIb30BAHO KaK apry-
MEHT LIS HelIpU3HAHUS WU JaXKe OTpUUAHUS HMMaHEHTHOUR 0co-
00¥i poJIM rocylapCTBa, y4acTBYIOLIETO B KayecTBe ONHOM U3 CTo-
POH B cornaireHuu. CaMo yyacTie rocynapcTsa B KOHTpaKTe, Kor-
Jla ApYroy CTOPOHOM B HEM SIBJISIETCSI HETOCYIAPCTBEHHAS CTPYKTY-
pa, He3aBUCUMO OHa HalMOHAIbHAf WIU UHOCTpaHHas, NMpuiaeT
KOHTPAKTHBLIM OTHOIIEHUSIM «HepaBeHCTBO» B paBeHcTBe. [TocTy-
JIaT O paBeHCTBE CTOPOH B KOHTPaKTe NMpPelnojiaraeT U paBeHCTBO
HPU3HAHUSA POJIM FOCYIAPCTBA KAk 0cO00ro cyObeKTa B 3TUX OTHO-
EHHUSIX.
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006 ollenke 3aKoHOJATEJLHOH MHUIMATHBDI —
JIONOJHEHHS K 3aKOHY

CTpacTu B oJieMMKe pa3ropeiucs, 0CO6eHHO B X0/Ie TOCTaAHOB-
KM M BO3MOXHOCTH 3aKOHONATE/IbHOTO 3aKperJieHHsl TIPUOPUTET-
HOTO IipaBa rocyjaapctBa KazaxcTaH Ha IpHoOpeTeHUe OTUyXaae-
MO JOJIM B I1aKeTe [MPOEKTa Ha HEAPONOJihb30BaHKE HE3ABUCHMO OT
TOTO, SBASIETCS JIM «IIPOAaBell» MHOCTPaHHOU MOAPSIHON KoMMa-
HHe#, BXOAsIHIeH B IOpUIMUECKOE MU0, COCTOSIIIIEE U3 OTHUX UHOCT-
PAHHbBIX MHBECTOPOB. KpUTHUECK Y10 peaklvio HHBECTOPOB MOXHO
ObLIO NOHATBL. BxoXAeHHe rocylapcTba, ero KOMINeTeHTHOrO opra-
Ha B NIOXOOHBIE KOHTPaKTHbBIE OTHOLUEHHSI B KAUECTBE WX MOAHON-
PaBHOTO JIO/IEBOr0 YYaCTHHKA, BIOOABOK K TOMY, UTO FOCYAApCTBO
SIBASUIOCH OHOM 13 CTOPOH KOHTPAKTA, NMpeAOCTaRISIIO Olpefe/ieH-
HOe «HeyAOOCTBO» JUISl APYrMX HErocyJapCTBEHHBIX MOAPSAHBIX
opranusaumii. IToCTOSIHHO M OIHOCTOPOHHE J10OOUPYIOILIME UHTE-
pecbl HHOCTPaHHBIX KOMMTaHM JT1ia, B OCOOEHHOCTH M3 YKCIIa yue-
HBIX-IOPUCTOB, OKPECTWJIN AOMNoJHeHUe K 3aKOHY KaK «HaCUJib-
CTBEHHOE BMEIATEILCTBO» TOCYNApCTBa B BHYTPUKOHTPAKTHbIE
OTHOLUEHMUSI, C BhITEKAIOLIMMH OTCIOA MOCJIENCTBUAMH.

Heno B ToM, UTO B Hauase anpes tekyuero roga Bepxusis [Ma-
nata Ilapnamenta — CeHaT MHCLEHHPOBAT JIONOJIHEHME K cTaThe 71
VYkasa [Mpe3nnenta Pecriyonukn Kasaxcrad, umerowmero cuny 3a-
KOHa, «O Helapax ¥ HeAponojib3oBaHMU». OHO riacuno: «B mensax
COXpaHEeHHsI U YKpenneHusi pecypcHoO-3HepreTHIeckoi OCHOBLI
3KOHOMUKH, B HOBbIX, & TAKXKE yXe MMOANMCAHHbIX KOHTPAaKTax Ha
HE/IPOMN0jib30BaHMe, TOCYAAPCTBO UMEET NIPUOPUTETHOE NPaBO Ie-
ped ApYyTroii CTOPOHOH KOHTPAaKTa JIM Y4aCTHUKAMHU I0OpUIHIEeCKO-
ro Jiua, UMEIOLLero NpaBo HeApOoNb30BaHHUS, U UHBIMU JIMUAMH
Ha NpHoDpeTeHUe OTYYXKIAEMOrc NMpaBa HeAPOIIONb30BaHUS (ero
4aCTH) UJIM YaCTH 10K (TTaKeTa akLIMi) B OPUIMYECKOM JIULLE, MMe-
[0111eM NIPaBO HEAPOINO/b30BAHUS, HA YCIOBHUSX HE XyXeE YCIOBHH,
NPeJIOXeHHbIX IPYTUMM NOKY naTesiMu». HermocpencTeeHHOM npu-
UHOW MPUHATUS YKa3aHHOTO AOMOMHEHNA K 3aKOHY NOCayXuna
HEOOXOIMMOCTb CHATHS OJHOTO U3 OCHOBHBIX JJOBOJOB HHOCTpaH-
HbIX TIOAPSAHBIX KOMMAHUH ¥ WX afBOKATCTBYIOLUHUX [apTHEPOB,
KOTOPBI UCMOJIb30BAICS UMM [UTSl OBOCHOBAHMS IOJIMTUKH «HE [1y-
laTb» TocygapcTBo KasaxcTaH B psiibl YYAaCTHUKOB pa3pabOTKH
BaXXHOTO MecTopoxieHuss HedpTu. CyTb 3TOI'0 HOBOjA COCTOSIA B
TOM, YTO-JIe HET APSAMOTO YKAa3aHMUs B 3aKOHoJaTe bcTBe Pecnyb-
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JIMKHM 0 TAKOBOM ee Tipage. 370 Obi hopManbHbii nopoa. Ha camom
Jiejie cymiecTByeT U JeHcTBYeT MHCTUTYLHOHAJIbHAS NpaBoBas cpe-
Ja, onpejenseMas 3aKOHO/1aTeJIbCTBOM, KOTOPAas M COCTaBJIsieT fIpa-
BOBOe MoJjie, HA KOTOPOM B PUHIIANE BO3MOKHO U IPOMCXOIUT JieH-
CTBHE KOHTPAKTHBIX OTHOIIEHHi? Ha HeJponoib3oBaHHe. lonoe-
HMe K 3aKOHY HHYero HOBOTO He YCTaHaBIMBaeT, BbIXOJdINero 3a
paMKd (hYHKIMOHHPYIOIEro npapoBoro nopsiaika. OnHako ¢ 3Tol
pPeaIbHOCTBIO HE COOMPAIUCE U HE CODMPAIOTCS CYUTATHCS KaK UH-
BECTOPbI, TAK U MOU ONMOHEHTH! — IOPUCTHl MECTHbIE.

He 6bi10 oOCHOBaHMIt [U1s1 TPEBOTH Y MOAPSAHBIX HHOCTPAHHbLIX
KOMIIaHU# — HHBECTOPOB. I 0CYAapCTBO B CBOMX AEUCTBUSIX, HAMPAB-
JICHHBIX Ha MOKYIKY BbIHECEHHOI Ha HNPOAAXKY JOJU B [IPOEKTE 10
HeHe, OObsSIBJIEHHOM caMUM MpOAaBLOM — HENpONOJIb30BaTeNEM,
TOJIBKO peajiu3yeT CBOE MPAaBO ObITH MEPBLIM NOKYMNaTeNeM nepejl
JIPYTUMM MOKYNaTeNsIMH, B TOM YMC/e NOAPSIHBIMU KOMITAHUSIMH,
BXOJSILIMMU B KOHCOPLIMYM. DTG BbITEKAET U3 CTaTyca rocyiapcTBa
Kak coOCTBEHHHMKA, BEPXOBHOIO U IOTEHLIUATBHOIO «XO3SIHHA»
06beKTa TOPra ¢ BbITEKAIOUIMMH OTCIOAA MPABOBLIMU U DKOHOMM-
‘YEeCKUMU TI0CIeICTBUSIMU. TeM Bosice OroBopeHo, YTO 3TO ero aeii-
CTBHE HE HAHOCHUT Yillepba CTaTyCy Y NMOJOXEHWIO MHOCTPAHHbIX
HHBECTOPOB.

TpaHcHaUMOHANBbHBIM HeDTSIHBIM KOMITAHKSIM, B JIULE UX Opra-
Hu3auui B Pecrniy6nuke, a TakxXe a/iBOKATCTBYIOLIMM Ka3axcTaH-
CKHUM I0pUCTaM YIaliOCh HaOITO 3aTOPMO3UTh TIPUHSTUE YKA3aH-
Horo fonofHeHus K 3akony PK «O Henpax v HeIpoTob30BaHI1».
OcobeHHO MnociefaHue nposiBisian 60Jb11YI0 AKTUBHOCTb B «H300-
peTaTeNbHOCTH» YaCTO HAAYMAaHHBIX JOBOJOB K apryMeHTauuu. Ol
NbITATUCh U CTapaIUCh MPEACTaBHTD MO3ULIUIO MHOCTPAaHHbIX T0/1-
PAIHBLIX KOMITAaHUH BrioJHe 0OOCHOBAHHOM M «3aKOHHOMH», He CUli-
TasACh, 110 HAlIEMY MHEHHIO, C NOJUIMHHBIMU 33KOHAMH, UX JIOTHKOI]
U 3aKOHHOCTbI0. OHY HepelKo NPUMNKUCHIBAIN K JOTIOJIHEHUIO K 3a-
KOHY TOTO, Yero B HeM He ObL1o. Tak, MOW OIITIOHEHTHI BbILYMaH H
YCMOTpEJIM B HEM «[IDHHYAUTENIbHYIO aKUHIO», AaXe «HallUOHATH-
321110 UMYLUIECTBAa» MHOCTPAHHBIX KOMIIAHH A, PACIIEHUTH KaK «BMe-
11aTeJIbCTBO» TocylapcTBa B MX fiefa. 110 UX MHEHHIO, BONpPOChHI.
H3JI03XCHHBIE B IONOJHEHUHU, a UMEHHO O TIPUOPUTETHOM [IpaBe ro-
cynapcTBa NpUodpeTaTh OTYYXIAeMYH0 YacTh N1AKeTa MPOEKTa Ha
HeIpOTo/b30BaHKe, JOKHbIL IKOObI peliaThes CyAoM, a He [lapia-
MeHtoM. M.K. CyneiiMeHoB mucai: «B paccMaTpuBaeMoM Hamy
cIyyae uMeeT MECTO MPHHYIUTENLHOE U3BATUC UMYILIECTEA (K,
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Harpumep)», Udo 3To IKOOLI OCYIIECTBISIETCS «BONPEKH BOJIE COO-
CTBEHHMKA aKLUH», U OITOMY HYXHO «pa3pellleHus cyia». B ka-
YyecTBe OCHOBAHMS 3TOM MBICIM OH ccbliaeTcsl Ha cT. 26 KoHCeTUTy-
LIMY, [[I€ CKa32HO: «HUKTO HEe MOXET ObITh JIMILIEH CBOErO UMYile-
CTBa», XOTA 3TO BOBCE OTHOCUTCS K JIOMOMHEHHMIO. OH WAET enle Aab-
e, YTo MOJI 3TO «MPHHYIUTENbHOE OOpalieHHe B FocylapcTBeH-
HYIO COOCTBEHHOCTb MMYUIECTBA, HAXOAALIErocA B YaCTHOH cob-
CTBEHHOCTH I'paX[iaH ¥ I0pUINUCCKHX JULL — 3TO HALIMOHANIA3aUMsl,
KOTOpasi MOXeET ObITh OCYILIECTB/IEHA TOJILKO NPUHATHEM Clielldab-
HOTO 32KOHa O HALMOHAJIM3211HY HMYLUECTBa».

B nocnenHue Mecdiibl, HeCMOTPSI Ha IPOTHBOPEUMBbIE COOD1LE-
HU$ [1eYaTH, HAMETHJIMCh oTipefieeHHble CABUTH B CJIOXHOM MNepe-
FOBOPHOM ITpoLecce BOXKPYT NpuobpeTeHus: Ka3axcTaHoM N0JH B
nakeTe MpoeKTa HeTAHOTO MecTopoxneHusi KaiaraH. B xoHue
ceHTsI0pst 2004 1. MUMHUCTP 3HEPreTHKU U MUHEPaIbHbIX PECYPCOB
B. llIkonbHUK ceman 3aselieHne 0 TOM, YTO BOIIPOC BOKPYT Npofa-
i Kazaxctany 6putaHckoi komnatueti BG Group cBoeit akitiu
(16,6 %) B HedTAHOM NPOEKTE, BO3MOXHO GYAET pelleH 10 KOHLA
rofa. A depes HeckosbKo aHeil B Cerdate IlapnamMenTa rpu o6cyx-
IeHuu npoekTa 6ronxkera Ha 2005 ron npeacTtasuTesib MunMctep-
cTBa (DMHAHCOB, 3aTPOHYB YyKa3aHHbIE NEeperoBOpbi, CKa3ajt, YTo
«0hopMieHHe CAENKH — 3TO OYeHb JoJsTast Mpoueaypa... Ha 310
yiineT npuMepHo elle rof». B konue oxkTa6psa 2004 rona noctynuiu
[IBa BaXKHBIX COODIIeHMS: nepRoe — B JIoHIoHe OblIa ZOCTUTHYTA
[OTOBOPEHHOCTH 110 BOTIpOCY O NMpHodpeTeHUU KazaxcTaHoM JoaH
yuactus B CeBepo-KacnuiickoM mpoexre, U BTopoe o ToM, uTto flap-
slaMeHT PecriyGIMK Y NPUHSIT B KOHIIE KOHUOB IONGHEHUE K 3aKO0-
Hy PK «O Heapax ¥ HeaponoNb30BaHHW» ¢ He3HAYMTEIbHONW KOp-
PEKTHPOBKOI NepBoHavYaNLHOTO TekcTa (KypHan «HOpuct», 2004,
Ne 11. C. 33). EcTb cBestenust, uto 6ykBanbHo Ha auax [pesugeHt
Pecny6iaMku noanucarn 3To folofiHeHe K 3aKOHy.

[IpeacTeHT MPONTH elile HEMaIO MeperoOEOPHBIX 3UT3aT0B IOpU-
IAUECKOTO U 3KOHOMUYECKOTC MJ1aHa, BO3MOXHO He CTOJIb JIUTE b~
HbIX, ¥ [I0CJIe MPUHEATHS yKa3aHHOTO AOTMONIHEHUS K 3aKOHY, 3aK-
pernaoiLero NnpuopuTeTHOE rpago PecnyGiMku Ha npuoGpeTeHue
IOJIM B IpOeKTe MakeTa Ha pa3paboTKy HedTAHOTO MEeCTOpOXje-
HUSI, B CBOE BpeMst OTAAHHOTO B COGCTBCHHOCTb MHOCTPAHHBIX MO/~
DSITHBIX KOMIaHKWi. MHOTOe 3aBUCUT KaK OT rocyJapeTBa, ero yros-
HOMOYEHHbBIX OPraHoB, TakK ¥ OT KyJIbTYPbl HHOCTPaHHbIX MMOIpPSiA-
HbIX OpraHusaumit.
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KoHcyabTalnu, TeM dosiee rieperoBopbl, epUOIXUECKH [IPOBO-
JVMble KOMOETEHTHbIM OpraHoM [lpaBUTENLCTBA ¢ NMOAPALHbBIMY
MHOCTPaHHbIMU KOMIMAHUAMM 10 BGHIPOCAM, 3aTparuBaioiiuM UMy-
HIeCTBeHHBIE, DUHAHCOBbIE U OPTaHHU3aLIMOHHbIE MHTEPECH! CTOPOH,
ObUTH M OyyT Bceraa TpynHLIMHU. Ellle 60J1ee TpYAHBIMU NpencTaior
BOIIPOCHI, BHOCKIIIME U3MEHEHHS B YCTOSIBLIME CXEMbl OTHOIHEH HI
MEXIY [ocyapcTBOM U MHBECTOpaMHu, TeM Goliee, eC/IM 3TH CTaH-
JapThl OTHOLUCHUY B TOW WM MHOM CTENeHH YCIeaN KOHCEPBUPO-
BATHCS B KOHTPAKTHBIX OTHOUISHHUSIX Ha HepoToJib3oBaHie. [laxe
TOr/A, KOT/A NPUTSI3aHUS OJHON M3 CTOPOH KOHTPAKTA KaXyTcs
CTIpaBeASiUBLIMHU B OBILETPABOBLIX i HPARCTBEHHBIX U3MEPEHUSIX, 1
He MPUHOCAT yillepOa Apyrou cTopoHe, OHU GYAYT peliaThes Lar 3a
IaroM, MyTeM KOMITPOMMCCA M BO3MOXHBIX B3AUMHLIX YCTYITOK
YUYaCTBYIOIIUX CTOPOH. Takoe Ghijio 10 TIPUHATUS YKA3aHHOTO A0-
noaHernus Kk 3akoHy PK «O Hefipax ¥ HeaApoMnoib30BaHUK» Y TaKO-
Boe ByNeT U Moclie ero NpUHITHSA.

MOpZUIbele KPpHTEepHH B KOHTPAKTHBLIX OTHOMICHHAX

Kaxngasi ctopona B 110600 clenke pyKOBOACTBYETCS CBOUMMU
UHTepecaMu. BepHee, clie/iKa ecTh BOILIOWIEHHE HHTEPECOB, yYacT-
BYIOIMX B Helt cTopoH. BHe uHTepecor Het cienky. Mutepeckt He
MOTYT ObITh PaBHBIMH, CKOpEe OHM [TPOTUBGIIOJIOXHbI, TaK, HaMpH-
Mep, OHa CTOPOHA MPOMAET, a Apyras CTOPOHA IMOKYiaeT, YTOoOh
YIORIETBOPHTL CBOW UHTepeChl. PABEHCTBO CTOPOH B KOHTPAKTe He
€CTb PaBeHCTBO MX MHTEPECOB, 4 €CTh PABEHCTBO B CBOOOIHOM BO-
JICU3BABJICHHMUA U B BEPHOCTH K 0053aTeJIbCTBAM, CBA3AHHBIM C VC-
JIOBUSAIMU CIIEJIKH, 32 KOTOPbLIMH JiexXaT Gollee BbICOKUE, bofiee LICH-
Hble KPUTEPHH, IPUAAIOLLME B3AUMHOMY COMMALLEHUIO «4efioBedec-
KOE€ JIMLO» — 3TO ObITh YECTHBLIMHM Y HE OOMAaHbIBAThH, OTHOCUTHLCS! €
yBaxXXeHHeM K HHTepecaM ApyT Apyra U ObiTh B Mepy ClipaBelIdBLI-
MU BO B3aMMHKIX OTHOILEHHSX U NpeTeH3nax. PazyMeeTcs, Bce 310
CYLLIECTBYET B WJleaJie ¥ BMecTe C TeM JOJIXKHO CJIYKHTh OPUEHTaliH-
€l B IEHCTBUAX CTOPOH, BOBJiYCHHBIX B CAEJIKY, HE3aBUCHMO OF
TOI0, CO3HAIOT OHM 3TO WIK BXOAMT B UX €CTECTBO U ITPOSIBJISETCS
CTUXUITHO. B KOHTpaKTaX Ha HepONOJb30BaHKe BOoDLLE, 10 [ICBO-
1y pa3paboTky HePTAHbIX MECTOPOXACHHUI B 0COBEHHOCTH, Npe.l-
CTaBASIOIUMX OCh XHU3HeNesATeAbHOCTH MOCYAapCTBa B LIEJIOM, MO-
PaJIbHble KpUTEPUM JOIKHbBI BEPXOBOLNUTL JENCTBUAMM M YMAMH yua-
CTBYIOLLIKX B HUX CTOPOH. 10 60JILILIOMY CYETY, PABEHCTBO CTOPOH

79



B KOHTPAKTax Ha Hellpolo/ib30BaHUE eCTh paBHOAEHCTRY01LEE YBa-
XEHMeE KaK K MUHTepecaM rocyiapcTBa, TaK U K MHTepecaM UHBECTO-
POB KaK B paMKax NpaBOBbIX HOPMAaTHUBOB U 3aKOHOB, TAK U B PaM-
Kax BceoOLMX HPABCTBEHHbIX KPUTEPUEB, MPUIAIOLIMUX 3TUM IOpH-
IMYECKUM HOPMaM «YeJIOBEYECKOe JIMLO» U TEM CaMbIM HaubOO/b-
LIYIO XXU3HEHHOCTh U CTAaOUJIbHOCTD.

CnpaBeJIMBO JiY, a CJieioBaTelibHO 3aKOHHO JIM [IPUTSI3aHKe ro-
cynapctBa Kazaxcran UMeTh [IPUOPUTETHOE TTPABO GbiTh ONHUM U3
YYaCTHHUKOB pa3paboTKu He(TAHOTO MECTOPOXAEHHUS B cjiyyae OT-
KPBITUSI pealii3yeMoli «BaKaHCUM» B KOHCOPLMYME UHOCTPAHHbIX
MOAPSIHBIX KOMMaHMiA? Mbl yXe yKazajlu, 4TO OJHH OTBEYaloT Ha
3TO OTPULATENIBHO U FOBOPST — HET M He MOXET, ubo 00 3TOM HeT
yKa3aHus MAH OTOBOPKM B TeKCTe KOHTpakTa. pyrue ropopsr:
MOXET, TAKOBOE IIPABO MPEOCTaBIEHO caMuM (DAKTOM 3aKIioye-
HUS KOHTPaKTAa U TOH MIPaBOBOM cpelloil, B CUCTEME KOTOPO# OH AeH-
CTBYET, a TAKX€ U MOPaJIbHbIMH OCHOBaHUSIMK KOHTPaKTa U 110 Cy-
HIeCTBY He HyXJAaeTcsl B HOpMaTUBHRO-NpaBoBo# ukcaumu. Ecin
TaKoBasl perjlaMeHTalus OSIBUTCS B 3aKOHeE, TO 3TO OyAeT JHUlb
YSICHSHIOLUMM U TOATBEPXKAAI0IUM AKTOM PEANILHBIX OTHOLLEHU.

TpaH3uTtHoe, T.€. NePexXoaHOE roCYAapCTBO, KAKOBbIM SBJISIETCS
Ka3zaxcrtaH, iMeeT CBOM NIpeHMYILECTBa M HeaocTaTKU. [1penmylie-
CTBO COCTOUT B TOM, YTO OHO B CHJIy COCTOSIHUSI TIEPEXOIHOCTY MEHb-
11l€ «3arpy>KeHo» BHYTPEHHUMH U BHEILHUMU B3SIThIMU H BbITONHS-
eMbIMH 00513aTeJIbCTBAMU, ¥ 9TO MOJEJIH ero ObITUS U PA3BUTHS 00-
JlapaoT Gonbliel csobonoii Bbldopa HOBOTO COAEPXaHUA U Dolee
BOCTIPUMMYMBEI K M3MEHEeHHsIM. DTO Mbl BUACAU U BUIMM 3a OB
He3aBUCUMOTO pa3BUTHA Halleil Pecny6auku. HepoctaTki nepexon-
HOT'O TOCYAapCTRa, B yacTHOCTH Pecry®nuxy KazaxcTan, cOCTOAT B
TOM, YTO B CUJIY TOH Xe TIEPeXOIHOCTH OHO ellle He COCTOSIIOCH B
CBOUX OCHOBHBIX U HECYIIMX KOMMOHEHTaX FOCYNapCTBEHHOCTH,
OTHOCHTCS B IYUHIEM Cllyyae X paspsjly pa3BUBAIOLLIUXCS, B Psie
CNy4yaeB 3aBUCUMBIX rocyaapcTB. OHo ellle cabo nepe JULOM «Jie-
BU3HEI» U elile B 00JIblliel CTeneHu B 3a1LnTe BbIOpaHHbIX ClIOCOO0B
BLIXKUBAHMS Y BBIXOAA U3 HETO Ha IPOCTOPH! LIMBUJIM30BAHHOTO pa3-
BUTHS. Ecan K 3ToMy 100aBUTh TO, YTO CTpaHa ¢ HEOCBOEHHBIMH
0OTaThIMY ChIPhEBBIMU pecypcaMy CTAHOBUTCS He TOJIbKO MpUBJe-
KaTeJIbHOMH, HO U LEHTPOM COOMpaHHUS U COCPENOTOUEHHUSI UHTepe-
COB Pa3HbIX IPYTI ¥ CWJI, B OCHOBHOM BHEILIHUX, TOTOBBIX 0OecTIe-
YUTh B MEPBYIO o4yepedb CBOM MHTEPECHI, CaMo Mo cebe 3TO TauT
yrpo3y caMOMY CYIUECTBOBaHHUIO TIEpeXOoNHOrO roCyAapcTBa U Be-
JIET K MOCTENEHHOMY €ro NpeBpallCHHUIO B MOAOINEUHYIO, 3aBUCH-
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Myio ctpaHy. Hu ofHa cTopoHa B CAeKaxX Ha HeAponojb30BaHHE
He MOXeT BOCNOJIb30BAThCS HEAOCTATKOM M BpeMeHHOM ¢J1aboCcThio
B CTENEHH 3peSIOCTH Y B61aronoayyunst Apyroi CTOpoHbl — rocyaap-
CTBa, YTOObI HABSI3bIBATh CMY CBOIO BHITOIHYIO [JIst ce0sl BOIO, KaK
nocTosiHHO AcicTRyIownit pakTop. CoBpeMeHHbI KaszaxcraH BoB-
ce He CBODOIEH OT NOJOOHOTO POLia CKJIAJbIBAKILIUXCS OTHOLUEHUH.
Takoe nosioXeHue He MOXeT COXPaHUTLCS JOIro, HO0o OHO B mep-
BYIO odepeb HecrnipaBeineo. OHO HelpeMeHHO Oy AeT MEeHSThCS 1
BbIPaBHHMBATLCH I10 MEpE OCO3HAHUS CTOPOHAM¥ KOHTPaKTa MOpaJlb-
HOTO [OJITa U B3POC/ICHUS rocyiapcTBa U HabUpaHus UM BHYTpEH-
Heif CUBI U BO3MOXHOCTEI, peajibHO TpedYIOLIUX YBAXEHHE K €ro
cOaNaHCHPOBAaHHOMY TpaBy M CNPAaBELIMBOCTH B pacnpeleseHHN
MecTa ¥ NPOAYKIMUA B KOHTPAKTHBIX OTHOWIEHUSAX Ha HEAPONOJib-
3oBaHue. Takoe Moe paccyXleHWe $SBHO He MOHPaBUAOCH MOMM
ofnmnoHeHTaM. JInaep U3 HKEX BMECTO aHau3a, KaK Mmojo0aeT yueHo-
MY, C MOpora OLICHW/I MO€ MHEHHE KaK «CTPALJHOBATYIO [ICUX0JI0-
FHIO, HEeNPHeMJieMYI0 ISl TPABOBOIO TOCYAapcTBa», ¥ CTajl HEYMeC-
THO UPOHU3UPOBATh, YIIOAOOJISAS Hallly MbIC/Ib C TPUMUTUBHOM He-
ObUTHLIEH, IKOObI 1 BRIABUIal0 TE3UC: «M0Ka s GelieH, 1 roToB 0be-
[aTb BaM Bce 6J1ara, JbroThl ¥ [IPEMMYIECTBA Ha BCe BpeMs KOH-
TPaKTa, 1aBaTh JII0Obie 0belaHus, HO KOTAa g pa3dborarten U caM Mory
CIIPaBUTLCS, MOXETe YHAJNIMTLCS, Bbl MHE He HYXHbI» (KypHal
«JOpuct», 2004. Ne 7. C. 27).

Takue KopeHHble MOHATUSA, KaK «MHTepechl HapoJa», «MHTepe-
Chbl TOCYIapCTBa», «ODLUIECTBEHHOE OJ1aro», obecreyeHue 1 3alnTa
KOTODBIX MTPOHK3LIBAIOT U COCTaBALIOT COlEPXAHMUE U CYThb MOJIU-
THKY U AesTelbHOCTH rocynapcTsa Kazaxcran. CTpaHHO, YTO € 3THM
aKCUOMATHUYECKUM TOJIOXKEHHUEM He COIMTACHBI HalllM ONIIOHEHThI.
OHHM yCTaMM OJHOTrO U3 CBOMX CTOPOHHUKOB CUMTAIOT, YTO J€ BCE
3TO «OeCNPOUTrPHILIKLIHA MOMYAUCTCKHIA IO3YHT — BO 0/1aro Hapoaa.
TakuM 103yHroM MOXHO OfpaBHaTh Jiio6oe 6e33aKOHHUEe U TIPOM3-
BOJI», U Jajiee: «Teneph ONATh MpeiaraeTcs roCTYNUTLCSA 3aKOH-
HOCTBIO BO MM$ LieJIeCOOOPa3HOCTU... BO UMSI BBICIIUX MHTEPECOB
Pecriy6muku v Hapofa» (TaM Xe). 30ech KOMMEHTAPUU H3JTHIHHH.

HekoTopble BbIBOIBI

Teopust 0 MUMM3aLIHM POJIM TOCYAAPCTBA B YCIOBUSIX PIHOUHON
3KOHOMUKH HEpPEAKO TOJKYETCS KaK ero orpaHuveHHe, a He Kak
OTMAaneHHUE B 6OJbLIEN YACTH €r0 aAMUHHUCTPATHBHO-yIpaBJieHYcec-

6-35 81



KO#i 3KOHOMUYeCKOH DYHKUKU B CUJTY ee HeHaJl0OHOCTH, YTO [1po-
UCXOJNT Ha OoMpelde/ieHHOM 3Tafe NOJMTUYECKOW W KYJbTYpHOH
3peJioctu obliecTsa. Ellle Xyxe, KOraa oHa WCoib3yeTcs s Bbi-
TeCHEeHH s roCy1apCTBa U3 CUCTEMbBI IKOHOMHAYECKUX OTHOLWEHU, B
TOM YHCJIe H KOHTPAKTHBIX, HE3aBUCMMO OT MecTa U BpeMeHHU ¢op-
MBI M YPOBHS$ 3PE€JIOCTH 3THX OTHOLLEHUH.

MecTo u ponb rocyaapcTea KaszaxcTtaH B KOHTpaKTe Ha HELpoO-
[10JIb30BaHUeE, 3aKJII0YAEMOM UM, Pa3fiBOEHbLI: OHO BLICTYTAET B HEM
Yyepe3 CBOM YMONHOMOUEHHbIl Opran Kak OCHOBHOW Biajenen
00beKTa (Kak apeHA0AaTeNb, 3aKa34MK) C KOHKPETHOMI ¥ HATMYHOM
npeAMETHOM Leblo. B 3Tofl yacTH oHo paBHoMpaBHo. B To Xe Bpe-
M$l ero BCTYIIJIEHUE B KOHTPAKTHbIE OTHOIUEHHUS perjiaMeHTHpoBa-
Ho BoJice BhICOKOM 3aiaueil, CBI3aHHON ero OTBETCTBEHHOCTHIO Te-
pen 3akoHaMu Pecriybnuku 3a obecreyeHue HALMOHAILHBIX HHTE-
pecoB M 3KOHOMMYECKOl Oe30nacHoCcTH PecnyOinKu. I10 — ecTe-
CTBEHHBIH CTATyC rOCYAapCTBa, ONpelesiounit ero yHKUHAIO U
JIeCTBUS, cTaTtyc 6osiee OOJILIIMHI, YeM perlaMeHTUpYIoLlee ero
eIMHAYHOE, UHIUBUAYAIM3UPYIOllee TMO3UTUBHOE [1paBo, 3aKiI0-
YeHHOE B KOHTpaKTe Ha HefiponoJjib3opadue. [TonbiTka paccMaTpi-
BaTh «WIEHCTBO» FOCYJAPCTBa B JOTOBOPHBIX OTHOUICHUSX B ['pa-
HULAX TOJBKO COEIKH, UTHOPUPYS €ro «APUpPOAHBINA» MPaBOBOH
CTaTyc, 006yCIOBJIEHHbIN ero yrpasieH4YecKoi, KOHTPOIbLHO-Pacnio-
PALUTENILHOHN BNACThIO Hall 00bEKTOM OTHOUICHUMH, He TPOLYKTHB-
Ha 4 cxofacTudfa. OyHKIMOHaNbHAS CNOCOOHOCTL TOCY1APCTEA U
3(pHeKTUBHOCTD €0 AeATCJbHOCTH B MEPBYIO OUepeah OUCHUBAET-
C4 10 TOMY, HaCKOJIbKO OHO B paMKaX MpaBOBOTO MpOCTPAaHCTBA U
3aKOHHOCTU 06eCIIeYHBaeT H 3alLMILIACT HAUMOHAIEHbBIE HHTEPCCHI,
«bnaro Bcero Hapona KaszaxcraHa», ocTaBasich Iipy 3TOM BEPHbIM K
YCJIOBUSIM KOHTpaKTa. ITocTynar o paBeHCTBE CTOPOH B KOHTpaKTe
npeanoiaraet U paBeHCTBO NMPU3HAHKMS POJIU FOCYIApCTBa Kak 0COo-
Ooro cyObekTa B 3TUX OTHOLeHUsX. [Tpu3HaHie paBeHCTBA CTOPOH
B KOHTPAKTHBIX OTHOLIEHUSAX, YTO ABJISIETCH Oe3YCIIOBHBLIM, BOBCE
He 3a4epKUBaeT, He CHUMaAET pa3Jiduus UX WHTEPECOB, JieXallluX B
MOTUBALM¥ M B OCHOBaxX 3TUX OTHOUIEHMIi. OHU ¥ B COBOKYIIHOCTH
C HOPMATHBHOM CXEMOM KOHTPAaKTa COCTaBASIOT ACUCTBYIONIEE XK 3-
HEHHOE UX HayaJlo.



ONCE AGAIN ABOUT INVESTORS AND CONTRACTS?

My articles: «The Contract on mineral resource use» («The Jou-
ridicheskaya Gazeta», 26.05.2004) and «Investors and contracts»
(«The Kazakhstanskaya Pravda», 28.05.2004) and questions raised
in connection with oil operations in the republic, have caused gen-
uine interest and response both among the representatives of the
foreign contract companies and Kazakhstan scientists - lawyers and
advocacy offices. One of the outstanding magazines of the country
«Lawyer» has opened a discussion about the mentioned articles and
has published a number of articles of outstanding professors - law-
yers - M.K.Sulejmenov, J.G.Bassin and others (NeNe 7, 8, 10 and
11, 2004). The given article is continuation of opinions and at the
same time the answer to critical remarks of my opponents.

Qil is a strategic raw material and the basic resources of the re-
public. The modern condition and the future of Kazakhstan, which
is taking place at a transitive stage with sets of problems of internal
and external maintenance, in many respects, are connected with
development of oil fields, especially on the Caspian shelf. The role
of foreign investors and the contract companies is significant and
even vast in their development. Kazakhstan requires the foreign
investment and is interested in creation of a necessary and appro-
priate legislative, political and favourable climate for foreign inves-
tors. However, obligations of the state cannot be unilateral. It is
obliges on the lawful bases to protect national interests of the coun-
try, without damage to interests of foreign contractors. Maintenance
of balance of interests of the sides in contracts and following to a
moral principle of validity in distribution of production of oil ex-
tracting with the account and in a context of the special status of
the state as the supreme proprietor of mineral resources and tenant
represents the pressing questions in contract relations.

' The article is published with a little reduction in the newspaper “The Kazak-
hstanskaya Pravda” [February 03, 2005 y.
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The beginning and subject of discussion

Being the co-chairman of organizing committee, on preparation
and carrying out of the international scientific - practical confer-
ence «Legislative control and the state regulation of oil operations
on the Kazakh sector of Caspian sea», taking place in Almaty on
August, 23-24, 2003 under the aegis of the Kazakh academic uni-
versity, participating in generalization of materials of the confer-
ence, | had to support the idea about an urgency and perspectives
of research of the problems connected to the status and place of the
state in spheres of relations with the mixed enterprises (joint ven-
ture) and other foreign enterprises in oil branch. Such statement
got both theoretical and practical value last years. And at the same
time this problem was crucial and delicate in a context of determi-
nation and choice of limits of «intervention» of the state in affairs
of investors in general, particularly the foreign contract companies.
Thus, it was very important and it was necessary to think of reason-
able maintenance of lawful and material interests of the state and
investors according to the made contracts. Soon this problem has
got the concrete — subject form and has exceeded the bounds of the
common reasoning and formulation of the question. As it was in-
formed in the press one of the contract companies participating in
exploiting of one of the largest oil-fields in the Caspian Shelf, an-
nounced about selling shares in a package in the project. It is able to
sell to any subject by the law, but in accordance with the conditions
of the contract it is required the agreement of other participants of
the consortium, namely the foreign contract companies in this case
and approval of the state. Kazakhstan has made up a mind to get- to
buy the shares of the project, which was exposed to sale. It has
caused the situation, where Kazakhstan could become the partici-
pant in exploration of the mentioned oil field alongside with the
foreign contract companies, where the last ones were the monopo-
lies before that. During the lasting negotiations on this matter the
consortium hold the policy of «not to let» the state enter its num-
bers in order not to become the one of the participants of oil field
by the votes of foreign contract companies.

The problem has the future difficulty in accordance with the
addition to the clause 71 of the Decree of the President of the Re-
public of Kazakhstan, adopted at the beginning of April, 2004 by
the upper Chamber of the Parliament the Senate, which strength-
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ens the priority right of the state to get the shares of the project for
bowel using. My articles «Contract on mineral resource use», «In-
vestors and contractss have been very disputable and were devoted
to the discussion of applied and in accordance with that theoretical
question of the state-legal sphere of exploiting oil fields. They con-
ducted the idea of «naturality» and legality of the state claims, as
the supreme proprietor of the bowels «tenant» and «customer» to be
participant of oil field on its territory alongside with other contract
organizations including foreign ones.

Two approaches — two different opinions

Before the discussion in open press, the state representatives,
organizations of the foreign contract companies and their advoca-
cy offices, took some diplomatic and other measures. By their opin-
ion they stated, that the statement of Kazakhstan to have the share
of project on exploiting of oil field which were run by monopolistic
foreign companies before «could make a damage to the investment
climate in the Republic and to the trust of investors of Kazakhstan
in appealing the foreign investors», «to increase the level of risks of
the main oil fielding companies in the state», thus «interference of
the state» against the market economy law. We were ready to re-
ceive such reaction. The situation was not ordinary. Of course, it
touched the interests of investors in many respects and broke the
existing scheme, exactly the elements of contract relations where
the foreign investors were dominants. At the same time, such situ-
ation was natural and lawful. It was dictated by the process of de-
velopment of investment-contract relations in the sphere of oil ex-
ploration and by the level of progress of Kazakhstan achieved in
economic and financial spheres by that period. In this case, the main
task is to move towards the maintaining the balance and balanced
interests of investors and the state as the supreme proprietor of
mineral resources and tenant. The legality and fulfillment of the
conditions of contract in the frames of right understanding remains
stable.

My ideas and main questions, which 1 wanted to respond and
make my opinion, are following: a) Kazakhstan, concluding the
contract on bowel using with investors, being the equal partner with
the last in contract relations and bearing the responsibility for per-
formance of their conditions and stability, at the same time it re-
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alizes constitutional and functional capacity as the spokesman of
interests of safety of the population and statehood. This has the
special place in contract relations; b) the right of the state to get a
part of shares or a share in a package of the project on development
of an oil field should be considered in a context of its political-legal
status and as the first right belonging to it among equal in contract
relations; ¢) it is necessary to distinguish sides between interven-
tion of the state in contract relations under the law and interventions
of the state against the law and legality. Claim of the state on pur-
chase of the share in a package of the prgject, exposed on sale is its
priority right under the law; d) In contract relations especially in oil
branch the major permanent factor is stage-by-stage maintenance
of balance and balanced interests of the state and investors. The
priority right of the state to get a share in a package of the project
on development of an oil field is within the framework of action of
the specified factor; €) in contract relations between the state and
foreign investors paramount value have alongside with legal and
moral aspects of distribution of production.

In the approach to the specified questions and in decoding their
contents in a context of a role and a place of the state and the for-
eign contract companies in contract relations in oil branch partici-
pants of the discussion have disagreed essentially. One group led
by professor Sulejmenov M.K. has acted against my substantive
provisions, proving ostensibly illegitimacy and groundlessness of
the statement of a question on purchase by the state of a share in a
package of the project which is taking place in the rent property of
the foreign contract companies, and rejected the right of priority of
the state in such transaction before other buyers. Ideas and the cir-
cuit of reasons of this group of the Kazakhstan lawyers almost co-
incided with positions of advocacy offices and people who is being
on service of the foreign contract companies and investors. By their
request the known professors-lawyers V.N Uvarov, S.F. Udartsev,
E.K.Nurpeissov supported our positions in discussion by the writ-
ten responses submitted in the National Company «KazMunai Gaz».

The given article considers the basic reasons and positions of
my opponents justifying a policy «not to let» the state enter the
numbers of community of the foreign contract companies incorpo-
rated into a consortium. As the basic ideas of this group of scien-
tists are stated in the article of academician M.K.Sulejmenov and
other supporters express the consent, our attention is given more to
its argument.
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It is important to note, that it is the first case for last decade
when articles of one plan devoted to problems of statehood, rights
and legality in the country become in the centre of polemic in an
open mass media and collisions of different sights and positions in
searches of scientific and alternative answers to them. Only such
method is more productive and necessary in cognitive and scien-
tific sphere in assistance to development of the Republic during its
transitive stage.

Discussion has shown that much poorly covered and unrequit-
ed state — legal problem questions have collected in sphere of state
- legal regulation of oil operations, in protection of interests of the
state and investors. It also has shown necessity of pulling up of a
fevel of scientific idea in the field of law up to the requirements
showed by economic, social and political development of the re-
public. It is necessary to recognize and speak about backwardness
of some important branches of science as law, the methods of
knowledge used in it, about prevalence of narrow — normative views
in them, suitable for applied jurisprudence and almost inefficient
for cognitive, analytical activity in the field of law, so necessary
and making a basis of search and finding of more adequate answers
to arising legal questions.

Political-legal status of the state in contract relations
on ntineral resource use

As a matter of fact those who do not want or do not wish to see
the state as the participant of development of oil fields alongside
with the foreign contract companies organized as the international
enterprise do not suppose that the idea about an opportunity of
reorganization of the last in the mixed enterprise (joint venture)
with participation of Kazakhstan, expose a number of reasons and
substantiations, legal and economic among which the status of the
state is principle. The essence of understanding them of the state-
hood is reduced to that the contract on oil is a private — legal trans-
action, and the state by the fact of the conclusion of the contract on
mineral resource use and by virtue of it, becomes the subject of
private — legal relations, free from all duties and the responsibility
which carried up to the conclusion of the contract. Professor
M.K.Suleimenov declares, « ... practically all world passes to a rec-
ognition of that the state, entering private — legal relations, acts as
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the usual subject of private law losing the imperious — legal func-
tions and the right forjudicial immunity». (The magazine «The Ju-~
rist>» No7, 2004, p.25) This is mistake. In legislative acts, referred to
the category of priority, particularly «About the national safety’,
«About mineral resources and mineral resource use», «About oil»,
«About ecological safety» have the chapters about powers and func-
tions of the Government and its competent bodies on control and
management of oil operations, being in the rent property of nation-
al and foreign contract organizations.

In accordance with the Decree of the President of the Republic
of Kazakhstan having the power by Law «About mineral resources
and mineral resource use», the Government «Determines the com-
petent body on conclusion and fulfillment of contracts on bowel
using». (P.10 clause 6) In its turn the competent body realizes a
monitoring and control of maintaining the conditions of contract
together with the state body on using and protection of mineral
resource» in a number of other tasks. It is obliged «during its activ-
ity on concluding and fulfilling the contracts to maintain the ob-
servance of interest of the Republic of Kazakhstan» (pp. 1,5 and pp.
2,1 clause 8). National or foreign contractor should follow not only
the conditions of contract alengside with that it is obliged to ‘make
oil operations strictly in accordance with the legislation of the Re-
public of Kazakhstan , to observe the regulation on protection of
natural deposits and mineral resource» (p.3 clause 41 of the Decree
of the President of the Republic of Kazakhstan, valid by Law «About
oil»).

The weakening of position of my opponents is that they consid-
er the contract about oil as the agreement, limited only by regula-
tion according to the Civil Code, but the position and role of the
state as the authorized body limited within these clauses in this con-
tract. Using this approach, they do not differentiate the subject vai-
ue of the object of agreement, both oil and mineral resource are
similar, as the pair of shoes. In the article 1 have written, that the
state as the proprietor of the mineral resource and as the subject-
distributor of the property, entering the contract relations on min-
eral resource use as one of the sides of this relation carries out and
realizes the task of maintaining state «big policy», the essence and
requirements of which is fixed in a number of laws, especially in
the law «About national safety of the Republic of Kazakhstan» from
26.06 1998. There is said: «In accordance with the national interests
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of the Republic of Kazakhstan, including the perseverance and
strengthening of industrial potential, the state with observing the
guarantee represented by foreign investors, fulfill the control of
conditions of using economic objects in Kazakhstan, being in man-
agement or property of foreign organizations and enterprises with
foreign participations» (p.2 cl.18). These requirements have been
taken into account without fail in concluding the contracts on use
of strategic resources of the Republic and in «performance of con-
tracts and the control over their execution» (p.3 cl.18).

Our opponent M.Sulejmenov does not perceive our statement
in the categorical form that for Kazakhstan and its competent body
which is speaking on behalf of it in contracts with the foreign orga-
nizations on development and exploiting of oil fields, has a key
political-legal vaiue by the Law of RK «About national safety of
the Republic of Kazakhstan»s. He considers; «the reference to the
law «About national safety of the Republic of Kazakhstan» is fully
unproved and has not any relation to the problem». J.G.Bassin cx-
presses cautiously concerning a role and a place of the Law « Na-
tional safety of the Repubiic of Kazakhstan » in definition of a po-
litical-legal status of the state in the contract relations made with
the foreign organizations though he considers M.Sulejmenov’s rea-
sons as «convincing»in whole (The magazine «The Jurist» Ne§, 2004,
pp.24-25).

From understanding of the status and place of the state and about
its individual share in contract relations on development of oil fields,
much depends on a valuable estimation and in judgments of a tar-
get direction and results of these contracts in a context of «the big
interests» the sides laying in their basis. It does not mean action
contrary to conditions of the contract or granting of any invented
advantage of one of the sides of the contract, in this case to the
state. On the contrary, it serves interests of observance of these
conditions with the initial beginnings, which are predetermined
«natural» system of condition of the state, as the owner of mineral
resource and the investor. Actually, stability of the contract is pro-
vided on such basis.

The reality is those, that the state as one of the sides of the con-
tract and observing its conditions, at the same time acts as the car-
rier of the national interests directed on preservation and multipli-
cation of economic potential of republic. In turn, the foreign con-
tract companies participating in development of oil fields, the main
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objective of that is to have the maximal extraction of the profit and
benefit from this contract. These two big interests, their equation
determine the essence and applicability of contract relations. These
«the big interests » in this context cover contracts on bowel using as
certificates enter into them, but are not reduced to them at all. The
mistake of my opponents is, that they do not see and do not distin-
guish distinctions in interests, in statuses of participants of the con-
tract, and reduce them entirely to transactions, to their norms, that
is to adhere the idea «equality of beggars».

The object of contract relations is the oil being strategic raw
material and the basic components of macroeconomic of the Re-
public predetermine the place and role, obligations and the respon-
sibility of the state in these contracts on mineral resource use.

The state acts both in a role of the participant of these contracts
and has a special role as the carrier of the rights of the Supreme
proprietor of mineral resource, administrative function and the guar-
antor of legality in contract relations in contracts on bowel using,
made with foreign investors, whether it owns or does not own a
share in a package of the project . The postulate is based on it that
not the contract is above the state, and on the contrary, the state is
dominant in concrete contractual relations on mineral resource use
within the limits of legality and recognition of its legitimate rights.
«Intervention» of the state in such understanding is carried out in
interests of maintenance of fair balance of interests of the sides in
the contract and performance of its normative -legal conditions.

Equality of the sides in the contract on mineral resource use, as
well as in any other transaction, cannot be used as argument for
non-recognition or even denying of an immanent special role of the
state participating as one of the sides in the agreement. Participa-
tion of the state in the contract when other side in it is not state
structure, independently national or foreign, gives to contract rela-
tions «inequality» in equality. The postulate on equality of the sides
in the contract assumes equality of a recognition of a role of the
state as the special subject in these relations.

About an estimation of the legislative initiative -
additions to the Law

Passions in polemic have inflamed especially during statement
and an opportunity of legislative fastening of the priority right of
Kazakhstan on purchase of an alienated share in a package of the
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project on mineral resource use irrespective of, whether «seller» is
the foreign contract company which is included in the legal person,
consisting of only foreign investors. Critical reaction of investors
could be understood. Occurrence of the state, its competent body
in similar contract relations as their full share participant, in addi-
tion to that the state was one of the sides of the contract, gave cer-
tain «inconvenience» for other not state contract organizations. Con-
stantly lobbying interests of the foreign companies, particularly by
scientists - lawyers, have christened addition to the Law as «violent
intervention» of the state in intracontract relations, with consequenc-
es following from here.

The matter is that in the beginning of April of the current year
the Upper chamber of Parliament - the Senate read the addition to
clause 71 of the Decree of the President of the Republic of Kazakh-
stan valid by the Law «About mineral resources and mineral re-
source use». It said: «With a view of preservation and strengthening
of a resource-power basis of economy, in new, and also already
signed contracts on mineral resource use, the state has the priority
right before other side of the contract or participants of the legai
person having the right for mineral resource use, and other persons
on purchase of the alienated right for mineral resource use (its parts)
or parts of a share (share holding) in the legal person having the
right for mineral resource use, on conditions is not worse than the
conditions offered by other buyers». As the direct reason of accep-
tance of the specified addition to the Law was the necessity of re-
moval of one of the basic reasons of the foreign contract compa-
nies and their advocacy partners which was used by them for a sub-
stantiation of a policy «not to let» Kazakhstan into the numbers of
participants of development of the important oil field. The esscnce
of this reason was, that there is no direct indication in the legisla-
tion of the Republic on that right. It was a formal occasion. Actu-
ally there exists and acts the institutional legal environment deter-
mined by the legislation which makes a legal field on which basically
happens an action of contract relations on mineral resource use. Ad-
dition to the Law new does not establish anything new, exceeding
the bounds of functioning legal regulations. However, the investors
and opponents, local lawyers are not going to take into account this
reality.

There was not any alarm for contract foreign companies-inves-
tors. The state by its operations directed to purchasing the share of
project exposed for a sale by declared price of the seller-mincral
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resource user, only attempts to use its right to be the first purchaser
before other buyers, including contract companies, entering the
consortium. This results from the status of the state, as the propri-
etor, the supreme and potential «<owner» of the selling object with
all its legal and economic consequences.

Moreover, it was discussed that its operations would not make
any damage to the status and position of foreign investors.

Transnational oil companies represented by their organizations
and lawyers in Kazakhstan managed to cancel the adoption of the
mentioned addition to the law «About mineral resources and min-
eral resource use» for a long time. The last ones were more active in
«invention» of arguments and facts. They tried and managed to
present the position of foreign contract companies as well founded
and «legal» not to taking into account our opinion with the laws,
their logic and legality.

They attributed to addition to the Law of what was not in it
quite often. So, my opponents have invented and have seen in it
«the compulsory action» even «nationalization of property» of the
foreign companies, have regarded as «intervention» of the state in
their affairs. In their opinion, the questions stated in addition, namely
about the priority right of the state to get an alienated part of a
package of the project on bowel using should be solved by court,
instead of the Parliament. M.K.Sulejmenov wrote: «In a case con-
sidered by us compuisory withdrawal of property (the share, for
example)» is carried out «contrary to will of the proprietor of the
share» and consequently it is necessary to have «sanctions of court».
As the basis of this idea he refers to the clause 26 of the Constitu-
tions where is told «nobody can be deprived of the property» though
it does not concern to addition. He goes further away, that this is «
the compulsory manipulation in a state ownership of the property
which is taking place in a private property of citizens and legal per-
sons is a nationalization which can be carried out only by accep-
tance of the special law on nationalization of property».

Last months despite of inconsistent messages in the press, the
certain progresses were outlined in difficult negotiating process
around of purchase of a share by Kazakhstan in a package of the
project of oil field Kashagan. At the end of September, 2004 Min-
ister of Power and Mineral resources V.Shkolnik has declared that
the question around of sale (16,6 %) of the share in the oil project of
the British company BG Group to Kazakhstan will be probably
solved up to the end of the year. And in some days in the Senate of
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Parliament at discussion of the project of the budget for 2005 the
representative of the Ministry of Finance, having mentioned the
specified negotiations, has told, that «registration of the transac-
tion is very long procedure ... and it will take approximately as early
as one year». At the end of October, 2004 two important messages
have been got : the first is from London where the arrangement has
been achieved concerning purchase of a share of participation by
Kazakhstan in the Northern-Caspian project, and the second that
the Parliament of the Republic has eventually accepted addition to
the Law «About mineral resources and mineral resource use» with
insignificant amendment to the initial text (The magazine «The Ju-
rist> Nel1, 2004, p. 33). There is an information about that the Pre-
sident of the Republic has signed this addition to the Law in recent
days.

It is necessary to pass many trunk-call zigzags of the legal and
economic plan, probably, not so iong, and after acceptance of the
specified addition to the Law, fixing the priority right of the Re-
public for purchase of a share of a package in the project on devei-
opment of the oil field given to the property of the foreign contract
companies. Much depends as on the state, its authorized bodics,
and from culture of foreign contract organizations.

Consultations, especially the negotiations periodically spent by
competent body of the Government with the contract foreign com-
panies on questions, touching property, financial and organizational
interests of the sides were and will be always difficult. As even more
difficult will be the questions bringing changes in resisted circuits
of relations between the state and investors, especially, if these stan-
dards of relations had to some extent time to be preserved in con-
tract relations on bowel using. Even then, when claims of one of
the sides of the contract seem fair in common legal and moral meca-
surements, and do not bring damage to other side, they will be sotved
step by step, by the compromise and possible mutual concessions
of the participating sides. Such was before acceptance of the spec-
ified addition to the Law «About mineral resources and mineral re-
source use» and those will be and after its acceptance.

Moral criteria in contract relations

Each side in any transaction is guided by the interests. More
truly, the transaction is an embodiment of the interests participat-
ing sides. Outside of interests, there is no transaction. Interests can-
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not be equal, more likely they are opposite, so, for example, one
side sells, and other side buys to satisfy the interests. Equality of
the sides in the contract is not equality of their interests, and there
is an equality in free will and in fidelity to the obligations connect-
ed to conditions of the transaction behind which higher, more valu-
able criteria giving to ihe mutual agreement «<human face» lays, it is
to be fairand not tc deceive, be respectful to interests of each other
and to be fair in mutual relations and claims. Certainly, all this
exists in an ideal and at the same time should serve as orientation in
actions of the sides involved in transaction irrespective of they un-
derstand it or enters into their nature spontaneously. In contracts
on bowel using in general, concerning development of oil fields in
particular, representing an axis of ability of living of the state as a
whole, moral criteria should boss over actions and minds of the
sides participating in them. Equality of the sides in contracts on
bowel using is equally effective respect both for interests of the
state, and for interests of investors within the framework of legal
specifications and laws, and within the framework of the general
moral criteria giving <human face» and by that the greatest vitality
and stability to these legal norms.

Whether it is fair and consequently lawfully claims of the state
to have the priority right to be one of participants of development
of an oil field in case of opening sold «vacancy» in a consortium of
the foreign contract companies? We have aiready showed that ones
answer it negatively and speak not and cannot, because there is no
indication or the clause in the text of the contract. Others speak
can, that right is given by the fact of the conclusion of the contract
and the legal environment in which system it operates, together with
the moral bases of the contract and in essence does not require nor-
mative-legal fixing. If that regulation will appear in the Law, it will
be only explanation and the confirming an act of real relations.

Transit, i.e. the transitive state to which number Kazakhstan
concerns, has the advantages and disadvantages. Advantage will be
that it by virtue of a condition of transitivity is less by internal and
external taken and carried out obligations, and that its models of
mode of life und development has great freedom of a choice of the
new contents and are more flexible to changes. We have seen it for
years of independent development of our Republic. Disadvantages
of the transitive state, particularly the Republic of Kazakhstan will
be, that by virtue of the same transitivity it has not taken place yet
in the basic and bearing components of statehood, concerns at the
best to the category of developing countries and even in some cases
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as the dependent states. It is still weak before the person of «leviz-
na» and in some degree in protection of the chosen ways of a sur-
vival and an exit from it on open spaces of civilized development. If
to add that the country with unexploited sources of rwa mineral
resources becomes not only attractive, but also the centre of col-
lecting and a concentration of interests of different groups and for-
ces, basically external, ready to provide first of all the interests, con-
sequently it makes a threat for the existence of the transitive state
and its gradual transformation into trust territory, the dependent
country. Any side in transactions on mineral resource use cannot
take advantage of lack and weakness of a degree of a maturity and
well-being of other side of the state to impose to it the will favour-
able to, as the permanent factor. Modern Kazakhstan is not so free
from a similar sort of developing relations. Such position cannot be
kept long. [t will vary and be leveled by all means on the perfection
of the state and getting the internai force and the opportunities re-
ally providing its status right and an active role peculiar only to it in
contract relations on mineral resource use. Such kind ot my responsc
does not appeal my opponents. The leader of this group instead of
ana-lyses of my response as to the scholar, estimated my opinion as
«horrible psychology, unacceptable for the legal country», and be-
gan to criticize considering as primitive fairy tale, that [ offera the-
sis: «while I am poor | will promise your all the rich, advantages and
privileges for the term of the contract, but when I become rich you
can go away, I do not need your presence any more» (The magazine
«The Jurist» No7, 2004, p. 27).

Such deep notions as «interests of people», «interests of the statc».
maintenance and protection of the is the main essence and content
of the policy and activity of the republic of Kazakhstan. It is strange
that the opponents do not agree with this axiom position. They con-
sider by the speech of one of the participants that all these are «pop-
ulist slogan for the prosperity of people without risk of loss. These
slogans canjustify any criminal and illegal cases», and further: «Now
there is suggested again to observe the law for the sake of supreme
interests of the Republic and people». The comments are not re-
quired.

Conclusions

The theory about the miming the role of the state in the condi-
tions of market economy often interprets as the limitation, but not
the defection from its administrative-management economic func-
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fion mostly by its uselessness, which happens in the stage of polit-
ical and cultural mature of the society. This worse when it is used
for withdrawal of the state from the system of economic relations,
including contract irrespective of the place and time of form and
level of this relations.

The place and role of the state in the concluded contract on bowel
using by it is doubled: it participates in it through its authorized
body as the main owner of the object (as tenant, costumer) with
concrete and private subject objectives. In this case, it is equal. At
the same time its participating in the contract relations regulated by
more higher tasks connected to its responsibility under the [aws of
the Republic for maintaining the national interests and economic
safety of the Repubilic. This is the natural status of the state deter-
mining its function and actions, the status greater than regulating
its individual, positive right, concluded in the contract on bowel
using. An attempt to consider «the participation» of the state in
contract relations in the frames of transactions, ignoring its «natu-
ral» legal status, conditioned by its management, control-distribu-
tor power over the object of the relation is unproductive and scho-
lastic. Functional ability of the state and efficiency of its activity
firstly estimated how it maintains and protects the national inter-
ests «for prosperity of all nations of Kazakhstan» in the frames of
legality and at the same time to be honest to the conditions of the
relation. The postulate about the equality of the sides in the con-
tract represents the equality of admitting the role of the state as the
special subject in this relation. Admission of the equality of the
sides in contract relations does not remove the difference of inter-
ests lying in motivations and in the basis of these relations. They
consist the acting beginning of them in joint with the normative
scheme of the contract.



HEKOTOPbLIE TrOCYAAPCTBEHHO-MPABOBGLIE
NPOBNIEMbI NPOBE AEHUA
HE®DTSAHbLIX ONEPALIUA HA MOPE '

Cdepa HepTAHBIX oniepalliii — 3To 06aacTh CTPAaTerUU U O0JIb-
o nomutuxky wisg Kaszaxcrana. C HedTbio BO MHOIOM CBSI3aHbl
HacTositlee ¥ Oynyulee PecnyOnuky 1 ee Hapona. [leso He B TOM,
npuHeceT 14 HedTemoObIua Beiroay PecniyOiike, — Tak MJIM MHAUe
OHa OyaeT. I'1aBeHCTBYIOILIMIA BOPOC 3aKJIIOYAETC B TOM, UTOObI
HedTaHas OTpacib NPpUHeCc]a MAKCHUMAJIbHO BO3MOXKHYIO BHITOAY B
paMKax MHBECTUMUMOHHLIX KOHTPaKTOB — AOJIK €CTeCTBEHHYIO U
3aKOHHYI0, Ha KOTOPYIO JOJIXKHA 1 00sA3aHa npeTeHaoBaTh Pecny0-
JIMKa. 3aKoHoAaTeibHOE peryjJMpoBaHue ¥ rocyiapCcTBEHHas per-
JNaMeHTauus B cdepe HeQTAHbIX Offepalliil BCelesIo UCXOIST OT 3TOH
NPUOPUTETHON 33a4u U MOAUMHEeHbI eil. Ha 3ToM ny Ty Hemaio npe-
rpall, BKJI04asi HEAOCTaTOUHYIO ONbITHOCTh M BOCTOUHYIO JOBEp-
YUBOCTb HAlLMX KaJpOB, cOOGNa3HsoWMiA BjlecK GaHKHOTOB M1 TEX
YUHOBHUKOB, MEUTalOUIMX pa3boraretb, UX KOPIOPaTUBHYIO KOp-
PYNUMOHHOCTh U Jp. Tak 4To Hallie TOCYAapCTBO, Haxonslieecs Ha
NepexoaHOM 3Tafle MOCTCOBETCKOTO pa3BUTHS, €r0 PYKOBOAUTEIH
M0CTaBjieHb! nepell CYAbOOHOCHBLIMH PELLIEHUSIMU.

Okazanioch, 4To Ha AHe Kacnuickoro Mops JiexaT OrPOMHbIC
3anacel HedhTH. [lpuuem npupoaa pacrnopsaniach Tak, 4TO OCHOB-
Hasi Macca 3a1acoB COCpeIOTOUEHAa Ha Ka3axcTaHcKoill 3oxe. Haua-
Jach B Pecny6nuke mMaciitabHas MOAroTOBKa K OCBOSHHIO U Yac-
THYHOE OCBOeHHe HePTSIHLIX 3anexei Ha nqHe Kacriuiickoro Mopsi.
Havanack neppasi kommepdeckasi 1006b1ua HeTH. TOJNBKO YTO Ha
JHsIX puHsiTa «] ocylapcTBeHHAs IPOrpaMMa OCBOEHHS Ka3aXxCTaH-
ckoro cextopa Kacnuiickoro Mopsi», paspaGotaHHas MuHucTep-
CTBOM 3HEPTeTHKW W MUHEPabHBIX pecypcoB, HaumonansHoi Kom-

' Nokutaz, caenaHHbli Ha MEXI1yHapoAHON HayYHO-TIPaKTHYeCcKOH KoHpepeH-
uuu «33KOH0118Tel'lbﬂ06 PEryaUpOBaHUC K IOCYJAPCTBEHHAA periaMeHTalina HC(I)-
TSHBIX OTlepalii{ B KazaxcTaHckoMm cekTope Kacnuiickoro Mopsi», cocTosiBILeics B
r.AnMator 21-22 aBrycra 2003 r. Ona 6bi/1a OpraHH30BaHa Hay 1HO-HCCIEA0BATCIb-

CKHM LEHTPOM «3aKOHOIATEIbCTBO M Npobiembl HedhTH» Kazaxckoro akameMutiec-
KOTO YHUBEpCUTETA.

7-35 97



nanvieit «KasMyHaiil'az». OHa yTBep:kieHa ¥ KazoM [IpesuneHTa oT
16 Mag 2003 roga. [1porpamma paccuuTaHa Ha 2003—2015 roxsl.
B Heil B KauecTBe OCHOBHOM Lie/iv CTAaBSITCS pallMOHaAbHOE U 6e30-
[IaCHO€E OCBOEHHME PECYPCOB YIJIeBOAOPOIOB HAa MOpe, pOCT UX A0-
GbIYM ¥ NOCTYIJIEHUI JEHEXHBIX CPEACTB B FOCY1apCTBEHHbIN 01011~
KeT, BHEJIpeHUE COBPEMEHHBIX TEXHOJIOTHII MUPOBOTO YPOBHSI, CO-
3MaHHE HOBBIX pabodyuX MecT M Bce 3TO B COBOKYIMTHOCTH AOJIKHO
ofecreunTh POCT 6J1aroCOCTOSIHUS HaCe/EHUA.

Huuto He nerde, yeM onucaTs Ha Oymare ey ¥ 3aauM, Jaxe B
MacliTaOHo 00J1acTH, KaK OCBOEHHE 3aliexXe MOpCcKOoro AHa, o
CHX MTOP HETPOHYTHIX U CKPbITIX MO TOJICTHIMHU ILIACTAMK, B TO Xe
BpeMs! HHUTO He CJIOXHO, YeM KX pealn3alms, TeM boJiee, KOrLa Ux
peayiM3alus He MOI CUIY HalMOHANbHBIM BO3MOXHOCTAM, U OHa
JIEXUT O0JIblle 33 UX npeaenamu. A uMmelo B BULY HEOTJIOXKHOCTb U
6e3yCIOBHYIO HEOOXOAMMOCTh MPUBJICUEHUSI MHOCTPAHHOTO Kalu-
Tajla ¥ CTIeHUaJIUCTOB, T.e. UHOCTPAHHON MHBECTULVHM B KPYTIHBIX
Maciitabax. 9To B CBOIO OYepeAb YMHOXMT HEMPOCTbie BHYTPH Ha-
MOHAJIbHBIE IPOOJIEMDbI.

HedTb yXe HauMHaeT onpeaesisaTh IbBUHYIO AOJIO HALWMOHATb-
Holt 9KOHOMHKK#. CpeiHero0Boi pocT BATOBOTro BHYTPEHHETO Npo-
aykTa (BBIT) Ha 2002—2004 roasl rlaHupoBajics B npenenax 5—7
NIpoLleHTOB exeroHo. [1o utoram 2002 roga oH cocrasun Gostee 10
TIPOLIEHTOR, a B niepoM noayroavu 2003 roga poct BBIT coctaBun
10 npolLeHTOoB, YTO Ha 2,5 MNPOILIeHTOB BbIlIe MjIaHoBoro. I MaBHLIM
UCTOYHUKOM Takoro pexkopnHoro pocta BBIT sBnsieTca HedTeno-
Oblya, OpyU4YeM B OCHOBHOM Ha TMpUKacuicKoM wenbbe. MHTEeR-
CHUBHO NPOMCXOAMUT OCBOEHUE KpyIiHelero B Mupe KapavaraHak-
CKOTo He(TerazoKOHAEHCATHOTO MecTopoxkieHusl. HenasHo nau
ohuLIMATIbHBIN CTapT 3KcropTy nepBoil Hedtn. [Tnaunpyercs no-
BECTH JOOBIUY XHAKUX YIIIEBOLOPOAOB B GMXaltleM 6y ayiieM 10
10—10,5 MJIH TOHH B Tof MpoTB 5,2 Man TonH B 2002 roay («[1ano-
pama», 2003. 8 aBrycra).

Ha Haiueii KoH(bepeHUMH Mbl HaMePeHbI 06CYIUThL 1 OOMEHSITh-
€ MHEHUSIMH, HACKOJILKO 3T0 BO3ZMOXHO Y IONYCTUMO, BOKPY! TpeX
BOIIPOCOB. JTO, BO-NEPBbIX, O Npejeax, opMax U MeTonax pery-
JIMPYIOLIEH M HaI30PHO-KOHTPOJILHOU PO FOCYIapCTBa, KaK coo-
CTBEHHUKA U apeHaonaTe 51 HehTerazoBbIX MECTOPOXIEHUWH, B KOH-
KDETHBIX, CerONHSIIHMX Ka3axCTAHCKUX YCJOBUSIX. DTOT BOIPOC
BECbMAa BaXXHbIN, TPYAHBIA M TOHKUK. OH OTHOCUTCS U K 0BJIaCcTH
MMOJIUTUKH, U K ODJIaCTH MCKYCCTBA yripaBJieHus, Tpebyiollero pe-
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a7 bHOM B3BEILIEHHOCTH UHTEPECOB M BO3MOXHOCTell. Bo-BTOPbIX,
NOTOBOPUTD O 3aKOHOAATe/IbHOM 0a3e HedTAHbIX Onepailnii U 0 TOM,
KaK ONTHMU3UPOBATL U YCUJIUThL €€ MPAaBOYCTAHOBJMBAIOWYIO H
NPaBOPEryJTUBHYIO (HDYHKUHUIO, UMeS B BUIY, C OOHOMH CTOPOHHI,
COOTHECEHHS €€ K YCJIOBUSIM 3aKJII0UYEHHBIX UK 3aKJIOYaeMbIX HO-
BbIX KOHTPAKTOB U JOTOBOPOB, a C APYTOH CTOPOHKI, MTOA YTIOM 3pe-
HUS MONY4YeHUs OoNbHIel JOXOAHOCTH Ha pa3HbIX CTaUsIX IPOU3-
BOJICTBEHHBIX Olepaliuil Ipy COXpaHeHUH NPUPONHOM CUCTEMHOC-
TH U ee oXpaHbl. B-TpeTbHX, MONLITATLCS TPE3BO OUEHUTEL Halll To-
CYAapCTBEHHO-NIPABOBOI OMbIT TIPOBENEHNS HEPTSIHBIX ONepaLMii
Ha npuKacnuitcKoM Iesibge Kak ¢ NO3UUMMA pa3yMHOro yueTa M
BHENPEHHUST MUPOBBIX METONOB U YCTOSBIUMXCS CTAHAAPTOB B Ka-
3aXCTAHCKUX YCJOBHSAX, B TOM YMCJie U He B MEHbILEeH CTeneHu B
obecrnevyeHUy U 3alIUThHl HHTEPECOB UHBECTOPOB, CO3/1aBasl UM He-
00X0IMMBIE ¥ ONArONPUATHbIE IPOCTOPHI ASHCTBUA.

Hana xoHdepeHuus npuxoauT ron rpudom «Kacnuii mensd -
2003» B KOHTEKCTE paCCMOTPEHUS ¥ KOJUIEKTUBHOTO 06CYXIeHHs
6JI0KA BOTIPOCOB, CBSI3AHHBIX C COCTOSIHUEM U NEPCIIeKTUBOH TOCY-
JIAPCTBEHHOH peraaMeHTalM Kl ¥ 3aKOHOATeTbHOTO PeryIMpoBaHus
He)TAHbBIX Ollepalinii, NpenMylecTBeHHO Ha Mope. HedTera3oserii
CeKTop — HauboJjiee ObICTPO ¥ OfiepeXalolle pa3BUBaOIIAsCH OT-
pacnb 3koHoMuKY Pecniy6mviku. I1o BceMy BUAHO, YTO UIMEHHO 3TOT
CEKTOp He TONbKO 3alfMeT Beyllee MECTO BO BCeil 3KOHOMUUECKOH
cucteMe ctpaHbl. BMecTe ¢ TeM OH BO MHOTOM, @ BO3MOXHO MOYTH
BCELIEJIO B NPSIMOM CMbIcJie OYAET HE TOJILKO ONpeiesisTh MOTEHIIM-
ANBHYIO KapTHHY, JIMLO, TIpecTHX PecnyOanuKy, HO U HaKJIaabiBaTh
Ha Hee, Ha ee BbICILWE PYKOBOASILUME BJAACTHO-PACIIOPSINATE IbHbIE
CTPYKTYpPHl MHOTOCNIOXKHYIO, TPYAHYIO U PacTYLLYI OTBETCTBEH-
HOCTh. CMOTYT /1 9TU BJIACTHBIE X PYKOBO/ISALLUME CTPYKTYPbI, BKJIO-
yas B MepBYIO OUepenb [pe3uaeHTCKYI0 BAacTh, [1apinaMenT u [pa-
BUTEJILCTBO, B Hellpax KOTOPLIX GOPMHUPYIOTCS CTPATETUsi SKOHO-
MUYecKas M 3aKOHOoJaTe IbHas MOIMTHKA, ObITh Ha BLICOTE 3TOH OT-
BETCTBEHHOCTH U OpaTh Ha ce0s 3agavy ee peald3aliy, — 3TO 3aBii-
CHT OT psia claraeMpix BaxXHeMIMX pakTopoB. OIHUM K3 TaKHX
3HaYUMbIX GaKTOPOB SIBASETCS UCIIONIb30BAHUE NTOTEHIMAIA Hay -
HOM MBIC/IM KaK yYeHbIX, TaK ¥ IPAKTHYECKUX pabOTHHKOB, BKJIIO-
YeHHe UX KOJIJIEKTUBHOTO YMa B ODILIMIA [TOTeH1IMajl U apceHal [oc-
TIDKEHHS U BLITOJIHEHUS LeJIeBHIX YCTAHOBOK M 3a1a4. Hama Kou-
(bepeHUMSs, OpraH130BaHHas KaK MeXIyHapoAHast, B KOTOPOH yuacT-
BYIOT MPEIACTABHTENM IMOCOJBCTB HEKOTOPBIX 3apyDOeXHBIX TOCY-
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JapCTB 1 HHOCTPAHHBIX KOMITaHUH U UHBECTOPOB, pa60Ta}0umx B
He(be{HOM CEKTOpEC KaszaxcrtaHa, 1oXHa paccMaTpuBaTbCs B KOH-
TEKCTE YKa3aHHbIX 3aa4 U TIpeCheayeT ONPEAENECHHYIO LEJIb coneit-
CTBHUS TOCy1apCTBY U €ro KOMIIETCHTHLIM OpraHaM B BblpaﬁOTKe 14
peaJin3daiuv UMH MOJIMTHKH B Hechera30130171 OTpacJiM 3KOHOMHKHMU.

O HanMoHANbLHBIX HHTEpECaX U CTOJIKHOBeHHe HHTEPecoB
B HedTerazoBoi oTpaciim

ITpy noCTaHOBKE CIOXHBIX, 0CODEHHO CJIOXHbBIX M HOBBIX BOJIE-
BbIX 337ja4 3aKOHOLATE/ILHOIO PETYJIMPOBAHUS U ONIPEEieHHS KOH-
KPETHBIX JeWCTBUIl rocyAapcTBEHHOIO Hal30pa U KOHTPOJS Hal
ripoBelieHHEeM He(TsIHbIX Oflepaliuii, B TOUCKE OMBITHBIX MOJENEH 1
KOHCTPYKIIMH, BADUAHTOB UX peleHUst HAOOHO cHavasa ysSICHUTh
HUHTepeChi, KOTOPBIE JIeXXaT B UX OCHOBE U KOTOPbIM OHHU CJIyXarT.
HHTepechl — AiBJieHUe ABYXCTOPOHHEE WM MHOTOCTOpOHHEe, B KO-
TOPOM BCerga UMCIOTCS OCHOBHbBIC U «UIPalOUIME» CTOPOHBI, [IOBE-
JieHUe U NeIICTBUS KOTOPBIX SAB/SAIOTCS ONPEASSISIIOLUUMU B CUCTEME
OTHOLLECHU UHTEPECOR.

K coxaeHu10, HeKOTOpbIe IPAKTUKHU-PYKOBOJIMTEH, 2 4 yue-
Hbl€ YacTO B CBOUX JIeHCTBUAX U pabGoTax 006XOIAT pobeMy HHTe-
pecoB, CYMTas ee abCTpaKTHOM unu obedunocodckoit KaTeropu-
eil, He MMeIoLIEeH IpsIMoe OTHOLIEHUE K PELIEHUIO cyry0bo NpUKIai-
HBIX BOIIPOCOB, BO3HUKAIOILIUX Ha CThIKE CBA3EMl KOPIOPATUBHbIX W
3KOHOMUKO-TIOJIMTHYECKUX TPYIHI U YUPEXICHUI pa3Hoil OpueH-
Tauuu. B aTolt cBS3u 6bl10 Bl TOJIE3HO NOMHUTL YUeHUS M CJIOBa
BEJIMKMX MBICJIUTENE, BRIBEAEHHbIE U3 OMbITa MOKONeHU. «MHTe-
pec — 3TO TO, — YKa3bIBaJ BeJTMKHIt HeMel KNI MbicnuTenb KaHT, —
6rarofaps 4eMy pa3yM CTAHOBUTCS MPAaKTHUECKUM, eCTh IPUUMHA,
OlIpefeisonas Bodo». ITY Xe MbIC/b ellle 0oJiee BLINYKIO U Ha-
[JISTHO V3JIOKUIT OJIMH U3 aBTOPUTETOB (paHILy3cKoi Mblcau [enb-
Berit. OH mucan: «Ecnu ¢pusnueckuit MUp NOAUMHEH 3aKOHY IBU-
KEeHMS, TO MU IYXOBHbBI HE MeHee MOJUMHEH 3aKOHY WHTepeca.
3arajka cyulecTBOBaHHMS UeJIOBeKa BIOJIHE MOXET ObITh pa3rajaHa
€ TIOMOMILIO MHTepecay. [1paBuTeIbCTBEHHAS AIMUHUCTPALIMS, KOM-
NIETEHTHbIE OPraHbl TOCYNapCTBRa, BbIpadaThIBAOUIKE [TOJIUTHKY UITH
B [Ipoliecce peayiu3atuy 3TOH MOJUTUKU, NOJIKHbBI NNOTILITATHCS YSC-
HUTDb U BLIUJIEHUTh HHTEPEChl pa3HbIX CTOPOH, 60Jiee SCHO NMpeaoc-
TaBUTb B HUX HallMOHAJIbHbIE UHTEpeChl, — 3TO Haubosee paluo-
HILHbINA MYTh NIPUHATUS pellleHUit B He)Tera3oBOH OTpaciu, siB-
Jisomeics cynb00HOCHO#M 1 CTPaHbl M HApoOJa.
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WuTepecsl, NposiBiisieMble Ha BOJIEBOM YPOBHE, KAK MOTUBM3a-
1MAs], BCerga UMEIOT MaTepUaiibHOe collepXaHue B BUIE BbIFOIbl U
Belliei, Ha MOCTyaTax KOTOPbBIX [IOCTPOEHO CaMO ODILECTBO, rocy-
JapCTBO, UX BOraTcTBO, XXU3HeobecneyeHne U OJiaronoiyume Hace-
JIEHUsl, HE3aBUCHMO K KaKOH CTOPOHE OHO OTHOCUTCS B CHCTeMe
oTHouleHUil uHTepeca. OTCIONa U CTOIKHOBEHUE MHTEPECOB, €ro
HeH30eXHOCTh.

He TpyzaHO NpeABUAETH, UCXOAS U3 ONBITOB HehTEHOOLIBAIOIIMX
rocynapctB AGpukH, A3ul v JIaTUHCKOI AMEPUKH, YTO CTOJIKHO-
BEHUE UHTEPECOB CTOPOH, YUACTBYIOIIMUX B HEPTSAHBIX OoNepalusix,
6yAeT NPOSIB/IATLCH HA BCEX HX 3TaflaX, B pa3HbIX pakypcax, B pas-
HO¥ cTeneH! cioXHOCTH. OcoBeHHO OCTPO OHO NPOABRJIAETCA TaM,
rie MHTEpeChl CTOPOH BBICTYNANOT KaK MHTEPEChl Pa3HbIX Tocy-
JapCTB, B pa3HOM CTelieHU ONbITHBIX, B PA3HOI CTENEeHH CUJIbHBIX B
MHUPOBOM MONUTHKE U B pa3HOil CTENeHM MOABEPXEHHBIX K 0Olile-
LUMBHJIM3ALIMOHHOM, UMIIEPCKON W HallMOHaIbHOM nonuTHKe. Kak
BUIUTE, BJ1aro ¥ XOpoLlo ObITh X035IMHOM HedTsAHOro 6orarcTea U
BaJIETh UM, BMECTE C TEM 3TO X UCTOYHHUK FOJIOBOJIOMHOM MTONUTY -
KM ¥ TPYIHbIX pellleHUit 1JTsl TOCYAapCTBa U eT0 pyKoBoauTeNnei.

MHTepec BXOAUT M B TO Xe BpeMs He BXOJWT B IIPaBo (B 3aKOHO-
natefibcTBo). OH — Hecyliasi OCHOBA ITpaBa U B TO X€ BPEMS He pa-
CTBOpPSIETCSl B HEM, OCTaeTcsl 3a ero TnpelesaMu Kak oObeKTHBHas
peanbHocTh, MiHaue uHTEepec MOTEPST CBOE CBOUCTBO KaK CUCTEM-
HoOE ABJICHHE, NnepecTall Obl ObITh OOBEKTUBHONH MOTHBALIUEN U OC-
HoBOM HOPMUPOBaAHUS NOJUTHK M TIPaBa.

[ocynapcTBeHHO-IIpaBOBOE peryJIMpOBaHKE — 3TO OMH U3 OC-
HOBHBIX MOGUJIbHbBIX MTPUHLUIIOB M METOJIOB oDecneueHus HHTepe-
COB CTOPOH, KaK HEMOCPEACTBEHHO YUacTBYIOLUX B NMPOBEAECHHH
He(TSHbIX onepalui, TaK U 3aMHTEPeCOBaHHbIX CYOBEKTOB, CTO-
KX 32 HUMHU. B 3TOM niaHe OHO BLICTYNaeT KaKk caMOJOoCTaTou-
HOE, ColepXaTe/IbHOe U cCaMoCTosATeNbHOE siBleHue. IMeHHO B 3ToM
ruiaHe oHo 3cddeKTHBHO. PaccMoTpeHne rocynapcTBeHHO-paBo-
BOTO PETyJUNPOBAHHUS HEMTSHBIX ONepaliuii TOJBKO KaK BOJIEBOH
aKT BJIACTH, BHe ¥ 0e3 MHTEPEeCOB CTOPOH, NPAMO UJIA KOCBEHHO
YYacTBYIOILMX B HUX, 63 000CHOBaHUS U yueTa UX, B KOHEYHOM
cyere ero OCNOXHIET Y YMHOXAET CTONKHOBEHUE HHTEPECOB.

B 10 Xxe BpeMs rocyiapCTBEHHO-IIPABOBOE PETYJIMPOBaHUE He-
(TAHBIX ONepaluil — 3TO OAHOCTOPOHHMI aKT, T.€. OHO ABJISETCS
NPOAYKTOM ¥ yHKIMENH OJHOM U3 CTOPOH, YYACTBYIOILUX B KOH-
TpakTax. B cuny 3Toro rocynapcrseHHO-IIpaBoOBOE pEryJiupoBaHue,
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TaK WM UHaye, HeceT B ce0e 3IeMEHT U MPU3HAKHK BMEHIaTe/IbCTBa
B OTHOILIEHHUSI MEX1Y CTOPOHAMU. DTO B CBOIO ouepelb 00yCnaB/u-
BaeT HEOOXOAUMYIO OCMOTPUTENLHOCTb M TIOBBILLIAET OTBETCTBEH-
HOCTb Te€X OPraHOB OCYJapCTBa, Ha KOTOPBIX JIEXHT MPaBOBOE
peryJupoBaHue. AKTbl FOCYIapcTBa, UMeIOUINe KaK PeryiasiTUBHOe,
TaK U HaJ30pPHO-OPTraHU3alIMOHHOE 3HAYEHUE B TaKUX OCOOEHHO
BaXKHbIX cepax, Kak HeTsiHas OTpacilb, JIEIKO MOTYT ObITh pactie-
HeHbl IPYroi CTOPOHON B KOHTPaKTaX KaK BMELUATebCTBO IOCy-
JIApCTBA U €r0 KOMIMETEHTHLIX OPTaHOB B paHee y3aKOHEHHYIO CHC-
TeMy OTHoIeHU#H. [TosToMy yMeHMe BblIENSTh U BUAETh 00LIMe
UHTEPECH!, 2 B HUX JIOKAJIbHbIE MHTEPECHI APYTOM CTOPOHLI, HETNOC-
PENCTBEHHO 3aTparmMBalolive JefCTBUSIMU TOCYIapCTBEHHbBIX Opra-
HOB, BBICTYMAOIIMX OT UMEHU CODCTBEHHMKa Hellp U apeHaoaaTe-
Jisl, ABJSIETCA 3afauell HoMep OIMH B KOHTPaKTHLIX OTHOHIEHUSIX.

ITon rocynapcTBEHHO-IIPaBOBEIM PErYJIMPOBAHUEM KOHTPAKTHBIX
OTHOLIIEHUH 110 IPOBENEHHUIO HeTAHBIX Onepalvii UMeeTCst B BULY
BECh KOMIUIEKC Mep M AEHCTBUSI, CBSI3aHHBIX C OCYILECTBICHHUEM
pacnopsiINTeIbHO-HAI30PHLIX, KOHTPOJbHO-YTIpaBleHYECKUX, a
TaKXe MIPaBOTBOPUYECKUX (hYHKUMI rOCYyJapcTBa M ero KOMIETeHT-
HbIX OPFraHOB B MOCTKOHTPAKTHbIH MEPUOL.

Boripochl 0 KOHTpakTax, o0 He)TAHBIX Ollepalusx Ha Mope, Kak
Ha cylle, a ocobeHHO Ha Mope, 00 MX MOArOTOBKE W 3aKJIIOUEHWH
NPEACTaBJAIOT 0COBYI0, MHOTOCIOXHYIO K CAaMOCTOSITEIbHYIO [1PO-
oneMy. O HUX He UAET pedb Ha Halleil KoHdepeHU. Mbl Hamepe-
HbI COCPENOTOYUTh BHUMaHMe Ha HEKOTOPBIX IPUOPUTETHBIX BOII-
pocax rocyapCTBEHHOM perjiaMEHTalMX B LLIUPOKOM CMBICJIE U 3d-
KOHOIATEeJIbHOT'O PEryJIMPOBaH!sI IOCTKOHTPAKTHRIX OTHOILEHU M Ha
BCEM NIPOTSAXEHUHM UX ICHCTBHS, T.€. 00 0Becrie4eHUU UX UCTIOJHE-
HYA YYacTBYIOIIUMU B HUX cTopoHaMy. ClienoBaTe/ibHO, 0a30BbIMU
HOpMaTUBaMy, UMEIOIIUMU 00S13aTENbHYI0 IOPUIUUYECKYIO 1 [TOJIH-
THYECKYIO CHJIY BO B3aMMOOTHOHIEHHUSIX CTOPOH, 3aKJIIOUYMBLIMX
KOHTPAKT, SIBIISIFOTCSI U OCTAKOTCSl YCJIOBUS KOHTPAKTa. JTH yCJo-
BUSA KOHTPAKTA NPeICTABNAIOT BOIUIOUIEHHE HHTEPECOB, YYaCTBYIO-
UIAX B HEM CTOPOH, 3a(PUKCHUPOBAHHbBIX, JOMYCTUM, B MaKCHMaJib-
HOM CTeNeHH KOHKPETHO U 0 BO3MOXXHOCTH TOYHO, HO, HECMOTPSI
Ha 3TO, OHU TPEOYIOT OCMbICIEHUS!, TOJIKOBAHHMS U PACKPbITUSI HIO-
aHCOB, IeTaJIEA U TpaHeil BO BpeMeHH U B MPOCTPaHCTBe, KOTOpbhle
U3MeHuUBLl. boee Toro, UcnosHUTENbCKas GYHKLUSA, TeM GoJee
Ha ypOBHe rocy/apcTBEeHHOW BaCTH, 110 CBOUM IIPUCYIIUM eif 3a-
KOHaM He MeHee CJIOXHA, YeM YCJIOBHUS HedTSHOTO KOHTPAaKTa,
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noUieKalle MCIIOHEHNIO U COCTaRAAIONINE CYTh U OPUEHTHPHI
3TOH UCMOJHUTENbCKOM PYHKLMU. Ha 3TOM CThiIKE W BO3HHKACT
60J1b111e pa3HOTIACHI U MPOTHBOPEYHH, TpeOYIOIIMX rOCyNapCTBeH-
HO-1IPaBOBOT'O PETYNUPOBAHUS U «BMELIATEILCTRAY.

[enecoobpazHOCTb U HEOOXOAUMOCTD, BHIFOAHOCTH M BBIFOAA €
rJiaBHOW OpUeHTalMei Ha MolyuyeHue Mak CMMaibHo OoJibilieil rpu-
ObUIY B pe3ysibTaTe pasfena NMpOAYKLMH, HAYMHASL C COOPYXKeHst
MOPCKOH 11aTgopMbl ISl 100bIYM HedhTH, KOHYAs ¢ KOMMepyec-
KOW 0ObIUei ¥ ee SKCTIOPTOM — 3TO OCHOBHAs 30Ha CTOJIKHOBEH S
MHTepecoB HeTeA0ObIBAIOLLEH CTOPOHDI C TOCYAAPCTBOM U €0 KOM-
NETEHTHbIMHU OpraHaMu. Bce 370 MOXET MpOMCXOJUTb B paMKax
KOHTpaKTa U KOHTPaKTHBIX OTHOIIEHHM M, a TAKKE 32 UX MpeesiaMH,
HO CBSI3aHHbIE C HUMHW. DTU NPOTHBOPEYHs CO BpeMeHeM, 0COOeH-
HO C HAyaJioM W HapacTaHHeM KOMMepUecKoi no0hiuM HehTH Oy-
IyT, BULUMO, OCJIOXHSATHCS, MOCKOABKY BbIr0/a Bee Ooibliie Hauu-
HaeT MaTepUau30BaThCs B BUAE HAJIMUHOTO KalMuTasla, BhI3hIBAIO-
11ero noBbilieHHbIt nHTepec. CorilalieHle o pas/ieie MPoAYKLUH
BCTYIUT B CTaIUIO I1aBHOTO paboTal0llEero I0KyMeHTa, TOCTOSIHHO
UCTIBITHLIBAIOIETO YAAPLI OJHOCTOPOHHUX U MHOTOCTOPOHHUX MH-
TEPECOB, IO/ TSKECThIO KOTOPbIX 0OHAPYKMBAET CKPBITO U UCKYC-
HO [€PBOHAYALHO 3aJI0XKEeHHbie «CeKPEeThl» ¥ HENOCTaTKH OLEHH-
BaeMble, Kak OblBaeT 4acTo, O0/bile B MOAb3y OAHOH U3 CTOPOH,
YUaCTBYIOLIUX B corjjaiieHu. B aTUX ycioBuaX 3anenats Opeln B
corJlalleHIy, TapMOHMPOBaTh MHTEPEChl CTOPOH NMOTPeBYIOT HeMa-
Jloe yCuJiime, jexailllie Ha rocyapcTBeHHO-TNPaBOBOI pernaMeHTa-
L.

C MoMeHTa 3aKJII0UEHMS] KOHTpaKTa O NMPOBEIeHUH HedTSIHbIX
onepaumii OH CTAHOBHUTCS OCHOBHBIM ITPABOBLIM IOKYMEHTOM MEX-
Ly CTOPOHAMM, UCTIOIHEHUE HOPM W YCHOBUH, 3aUKCUPOBAHHBIX
Y 3aNI03KEeHHBIX B HeM, sBAsieTcst obs13aTeNbHbIM. Kak 661 He ObUTH
OHM KOHKPETHBIMU M BCEOOBEMITIONIUMU, XHU3Hb BHOCUT B HUX CBOH
TpeOOBaHUS U KOPPEKTHUBbI, UMEIOIIME KaK OyAHUYHOE 3HaYeHue,
HepeaKo W MPHUHIUIMAIbHOE 3HAaUYeHHWe, YTO NpeACTaBAeT noJie
CTOJIKHOBEHHMA MHTEPECOB U MOPOXAAET MPOTHROpeuus. [ocynap-
CTBO M ero areHTh! JOJIKHBI UMETh TOHKOE YYBCTBO YJIaBIHBaHUA
KoJleGaHusg HHTEPECOB, UTOObI UX ABMXKEHUE HAMPaBHTh Ha HYXHOE
pyco, COOTBETCTRYIOIEE NMHTEPECAM CTOPOH.

[IpobneMa skonoruyeckoit 6e30MacHOCTH CTpaHbI ¥ ee odecile-
YyeHUe 0COOEHHO OCTPO CTOSIT B 001aCTH pa3paboTKH ¥ BKCIIyaTa-
LU NIpUPOAHBIX OOFaTCTB M Hellp BOOOILE, B Npoliecce POBEAeH S
HeMTSIHLIX oliepalyii, Ha Mope B ocobeHHOoCTH. BriosiHe npaBoMep-
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YPOBHSIX HALIMOHAJIbHbIX UEHTPOB W PETHOHOB, HO MU OXBAThIBAIOT
HALIHOHANbHbIE M HadHallMOHaNbHbIe OJ0KHU 3aKOHOAATENbLCTRA U
HHTepecos. Bce 3TM 0cobGeHHOCTH M TOHKOCTH NpoOJieM, BOZHUKA-
I01IMX B cUcTeMe « [ oCyiapeTBo— 3aKOHOAATEIILCTBO — pa3jies Npo-
JYKIHW» TOJXHBI [TOABEPraThCsl TIUATEILHOMY M3YUEHHIO U aHa-
M3y B ipoliecce pealn3alui HAHMOHANIbHBIX WHTEPECOB B HedTs-
HbIX ornepalusax. B 3ToM neie orpoMHa pojib HAyKH.

MHHOBalMOHHbIE BBeAeHM M HayKa AOXKHbBL UHIpaTh 6a30BYIO
pOJib B TOCYAAaPCTBEHHOU perjlaMeHTallMu, B 3aKOHOJATEIbLCTBE U B
obecrieyeHUY rapMOHUK MHTEPECOB TOCYJapCTBA U MHOCTPaHHbIX
UHTepecoB B cepe HedTSHLIX onepauuil. [TosoxeHue B aToH 00-
JIACTH TaKOBO, UTO B C(hepe Heapornosib30BaHus BOOO1LE, a B He(TS-
HOM CceKTope B OCOOCHHOCTH, MSTKO roBOpS, IpakTHKa HAMHOTO
0oOroHsieT HAyKy, BepHee, MbBICJMTEIbHbIE ONepaly BbHIOJHSIOT
Cyry6o o0CIyXUBAIOLIYI0, Oy IHUUHYIO QYHKLUIO. Mexay TeM, MOp-
CKHe HeTSHbIe onepalny co31aloT ¥ NOPOXIAIOT HaMHOTO 00JIb-
e U Gosiee CAOXHBIE crelduyeckue MpobaeMbl, 4eM Ha Cylle.
OTBeThl HAa HUX, B YCIOBUSIX OTCYTCTBUSI WJIM C1abDOCTH HAyYHBIX
pa3pabOoTOK, [IPUXOAMTCS] UCKATb B IPUMUPHUTENIbHBIX CYObEKTUB-
HbIX KOHCTDYKLUSIX.

PauuoHabHOE MbILLIEHHE, KPOMeE KaK oflepexarolliee NpakTh-
Ky 06pa30B NoBeaeHus1, TOTpeBGHO U HY KHO B UCCIIeAOBaHUM Ha Bepy
«OBBACHUMBIX» (hakTOpoB. Bo3bMeM Tako# mpumep. [lo ogHoMy
u3 (paarMaHoB HedTeNOOLIUM Ha MPUKACTIMIACKOM lenbde — Mo
TOO «TeHrusiieBpouib» 000pOT OT peanusaunu B 2002 roay co-
ctaBun 411303 maH TeHre, T.e. 1o cpasHeHM10 ¢ 2000 rogoM BbIpOC B
1,3 pa3a, a yriaueHHbIe UM TOCYAAPCTBY CYMMAapHbIE HAJTOTH 33 3TOT
MIPOMEXYTOK BpeMeHH cocTaBiim 0,8 pasa, T.e. yMEHbUIMINCh. TYT
BbIIBUT2eTCS Macca MPUYHMH 1 IOBO/bI, TPEOYIONIUE He NPOCTO Ae-
JIOBOTO pacyeTa, a OCHOBATEIbHOIO HAYYHOTO aHANIU3a «[TPUPOIL
Belleli». DTOro-To He MpoBoaMsIoCh. Takoil cnyJyai He eIMHHUYEH.
OAO «KpaxanbacMyHaii» 3a ToT xe nepuoxn (2000—2002 rr.) yse-
JTUYKA peanuzauuio B 1,9 pasa, a yrjiaueHo UM HaJIorOB B COTIOCTAB-
JIEHUH TONBLKO 1,2 paza. UMeloTcs npUMepsl Apyroro niaaHa — 3T0
COOTHOIIIeHHe Mo HedTsaHOoM KoMmaHuM «MaHrucrayMyHaitl'az»
coctaBuno 1,1 K 1,1 paza. 3nech oTKpbIBaeTCs 1oJie st 6osee riy-
OOKOIl COIMOCTABHUTENbHONH MOTUBALIMU U OOBACHEHHMS] MCTUHHBIX
MOCTYNATOB W TIPMYUH, JieXallX B OCHOBE BbLIAHHBIX peajlbHbIX
PE3YJILTATOB. DTH UTOTH MOTYT ObITh OO BEKTUBHBIMU U CYOBEKTUB-
HbIMH, HO BaXKHO TIOHSITb U OCMBICIUTh WX, UTOOBI CAEIaTh KOHTPaKT-
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Hble OTHOLWEHUA Bonee ACHBIMH 1 NPO3payHbIMU. BaxKHO uMeis B
BULY, YTO NPUUUHBI TOAOOHDbIX SIBJEHHN B BONbiIeH 4acTy¥ CKPLIT-
Hbl. C TOUKH 3peHUST APaAKTHYECKON MBICIH OHU MOYTH He 00BsIC-
HUMbI. VIX MOTUBaLIMOHHAs JIOTMKA CTPYKTYPUpPOBaHa W MOIKCT
0Ka3aThCsl AOCTYITHON O3HABATE/IbHOM HayUHOH MbICIIH.
HayuHble pa3paboTKu TeM M10j1e3HbI U HEOOXOMMMBI, UTO BbITIOJI-
HSAOT MPOTHOCTUYECKYI0, OrepeKaollyIo NPpakKTUKY, hyHKUMID. Ha
MX OCHOBE 3apaHee MOXHO Mpeayragarh, NNpeaoCcTaBUTh BO3MOXK-
Hble IpoONEMHbBIe BOMPOCHI, KOTOPbIE MOTYT BO3SHHKHYTh B TaKHX
BaXXHeMIMX CJOXHBIX cdepax, KaKk HedTsHbie onepauuu. Tam,
TZie TBOPYECKAS MbICJIb HE NMOAHMMAETCS Bblllie MPaKTUKH, NIETETCS
B XBOCTE ITPaKTHKH, EIli€ XYXe, BCEUENO UK NPEMMYLLIECTBEHHO 3a-
HATA pelieHueM ee pobaeMHBIX BOTIPOCOB B IIPAKTHUECKOH N10C-
KOCTH, HE BAaBasACh B UX CUCTEMHBLIE KOPHH, MOXET [aTh BPEMCH-
Hbl€ pe3yJIbTaTbl — NOJO0KE pellieHUus). DTO BBHITASAMT KakK 3a11o;i-
HEHHe, 3aKoJlaurMBaHue Abip U TPellMH, 00pa30BaBlUMXCS 110 XO1Y
MpoBeNeHNs1 HepTAHBIX Onepallnii, Ha UX OTAETLHbIX 3Tanax. OHH
HEMPEMEHHO CKaXYyTCs OTpULATENLHO Ha MOCAEYIOIHMX 3Talax.

O Teopuy MUMM3ALKH POJIM TOCYAAPCTBA B
HedTerazoBoM ceKrope

3TO OYeHb cepbe3Hbli 1 D0JILHON BONpOcC, 0COOEHHO il TaKOH
cTpaHbl, Kak KazaxcraH, BCTynalowuii B psiasl HedTSHBIX AEPAAR,
He UMesl CBOETO OIbITa, [1a ¥ B YCAOBUSIX [IEPEXOIHOTO Pa3BUTHS OT
COBETCKOIO COUMalIM3Ma K KanuTainaMy. dopmyna o ToM, 4To po.l
rocyapcTBa U ero OpraHoB OrPaHUUUBAETCS, CYXUBAETCH 110 Mepe
KalnuTaau3aluuu Npou3BOACTBEHHOMH cpepbl, OCHOBAHHON! Ha vyacT-
HOW ¥ KOPNOPAaTUBHOM COBCTBEHHOCTU — HETOCYJapCTBEHHOM cod-
CTBEHHOCTH, B O011IeM-TO, U3BECTHA U BblyUeHa BCEMH. A UTO CKPbI-
BaeTcs 3a TOM (hpopMyJioil, rile ¥ Ha KAKOM y4yacTKe W IijacTax Xo-
3AMCTBEHHON XKM3HK B 0O/blLIEH U B MEHbLUEH CTETNIEHU IEUCTBYET
U NIPOSIBJISETCY €€ C1J1a, a YTO MPOUCXOLUT IIPU 3TOM C U3BEYHOI]
UCTOPUYECKOH pOJbIO TOCYIapCTBa KaK 3alMTHHKA H [TOKPOBIITE-
Jil IHTepecoB obulecTBa H Hapoja? — BCe 3TH M APYTHE CBI3aHHbIC
C HUM BOIIPOCHI BO MHOTOM OCTAalOTCS AJ151 HAac OTKpbITbIMHU. [otic-
KH pellleHMi Ha HUX — 3afaya Y MOJWTUKOB, U NPaKTUKOB, 1 yie-
HbiX. B 3TOM feJie nonarathecsl Ha aBOCH MM KyJla BbIBEAET KPHBas
OIIaCHO, a IYMaTh O TOM, YTO CaMa BJIaCTb B OJMHOUKY CIIPABUTCH ¢
3TOM 3amayeil Oe3 y4acTHs MHTEJNeKTYabHbIX CHUJ1 OBLLIECTBA, He-
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NIPOCTUTENILHO OMACHO U elile DoJiee onacHo NpeHedbperaTh cTojeT-
HHM OTBITOM IPYTUX CTPaH, He BUIETb HEOOXOAUMOCTb OCBOEHH
00l11eueIoOBEYeCKOro ONbITa, UMEHHO OCBOEHHUS 3TOTO ONbLITA, a He
noapaxaHua uM. BmecTte c TeM, Mbl — ydeHble U IIPaKTUKH, BOOPY-
JKeHHbIEe HAUMOHATbHBIMU UIESIMU, HE MOXEM XKIATh HACTYILICHUS
OJIaronpUsTHBIX JHEW Ul aKTUBH3aUMK Halled OesiTeJIbHOCTU B
HedTerazoBoi OTpAaciy, rie pellaeTcs Mo CYyTH KaX/10AHEBHO CY/b-
0a cTpaHbl 1 €e He3aBUCUMOe pa3BUTHe. B 3ToM aelie HyXHa opra-
H{30BAHHOCTb M OHA TaK WM HHaYe MaTepualin3yeTcs B QyHKUMAX
U J1esTeJIbHOCTH TOCYAApCTBA U ero KOMIIETEHTHbIX opraHoB. Ipo-
ecc He MOXeT ObITb CTUXMIHBIM W peMeciieHHHuecTBoM. [loato-
MY K paclpocTpaHseMOll TEOPMM O MHUHUMM3ALMWM POy rocyaap-
CTBa ¥ TeM 0oJiee K €ro TOTa/IbHOW pa3HOBHIAHOCTU — 00 ycTpaHe-
HMH BMeLIaTebCTBa FOCOPraHOB BooOlle B Aesia HedTerazoBoro
CCKTOpa 5KOHOMUKH, CJeJyeT OTHOCUTLCSI C YMOM U KPUTHUECKH.

B opuauueckoii Hayke PecnyGiuKH, B €€ LMBHINCTUYECKOM
HallpaBJieHHH, YCTAHABIMBAETCS U OepeT BepX y3Kasi YCTaHOBKA O
He3b1071IEMOCTH 1I0FOBOPHbIX OTHOLLEHK! B HedpTera3oBoi oTpaciu
U 1axe 00 UX UCKITIOUHTENBHOCTH B OTIpe e/ IeHUH B3aUMOOTHOLIE~
HHIi HHBECTOPOB — MHOCTPAHLEB U Ka3axCKOro rocyjapcrsa, Mo-
CKOJIbKY YIIOJIHOMOYEHHbIE MOC/IeIHETo MOTUCHIBAN MHOTHE Hed)-
TSiHble COIJIAaLIeHMS OT UMEHU CAMbIX BLICOKUX BIACTHBLIX UHCTaH-
i1 cTpaHbl. Mbl 10J1XKHbI 00CYAUTL Ha KOH(pepeHUHH, HACKOJIBKO
¥ B KaKoif CTerneHy noJjie3Ha ¥ BpeAHa Takas, Tak cKa3ath , «<Hayu-
Hasl yCTaHOBKa» € MO3MLUMH UHTEPECOB M MUPOBO33PEHUU CyAbObI
Hallero Hapoga. Mbl cyuTaeM, 4To B BeJEHHM rocyJapcTBa U B
YCJIOBUSIX MOOLIPEHUS KaNUTAIHCTHYECKUMX (opM X035HCcTBOBA-
HUSI UMEIOTCS HeMano Cuil, pe3epBa, ¢opM U METONOB, 1OCTATOYU-
HbIX JUISI TIOAAEPXKAHUS U IaXe OMNpefe/ICHHBIX IyTel, KaHaJIOB
U151 yCUJIEHUA PeryIsiTUBHON POJIM rocy1apCTBa B CaMOM aKTMBHO-
UIMPOKOM cMbicie. MUMM3a1lMsl pONY TOCYIApCTBA B YCIOBHSAX Ka-
MUTANTM3MAa, KaK Mbl IojlaraeM, BO3MOXHO, BOUICT B MOJNIHYIO CHTY
Ha pa3BUTOM 3Tane Kanutaanu3alud obllleCTBeHHOHN 1 MoauTyec-
KO XHU3HU B TOW MU Jpyroii crpaHe. ONHaKO B MTepeXOAHbIX FO-
cylapcTBax, Takmx Kak KasaxcTaH u B ApyTHX cTpaHax Ha IPOCTpPaH-
ctBe ObiBuIero CoreTckoro Col03a, rocy1apcTBO MEHSET U fepe-
CTpauBaeT CTapbic METOMBI YIIpaBJIeHUs ¥ KOHTPOJIS B cepe 5KOo-
HOMHKH, K BMECTE C TEM OHO OCTaeTcst BaXK HEUIIUM peryasITUBHBIM
WHCTPYMEHTOM — OpraHusanueit obiieHaqMoHaJIbHOTO MaciuTada.
DTO MBI JOJIXHbI [IOMHUTb U UCXOJHTH U3 HETO KaK U3 OCHOBHOTO
NoCTynata Halueil AesiTeIbHOCTH.
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B apcenane HedTenoOLIBAIOIIMX CTPAH 1O FOCYIAPCTBEHHOI
perjiaMeHTaLuu U 3aKOHOAATENLHOTO YPEryIUupoBaHUsS HEPTAHLIX
ornepauui, B KOTOPBIX Npeod1alatoT WiK npeobiagand MHOCTpaH-
Hble MHBECTOPhI M MOApPSIAHBbIE KOMIAHUM, UMEIOTCSl U MONYyYaloT
pacrnpocTpaHeHUe [IOHSITUS «FOCYNapCTBEHHOE yvacTHe» B HHX,
«TOCYAAaPCTBEHHO-YNpaBisieMast HeTsiHast IPOMBILUIEHHOCTb», «FO-
cylapcTBeHHast HedTsaHast Kopropalusi» 4 JIpyrue, KOTopble oTpa-
JKalOT, BbIpaXkaioT POJIM M MECTa rocy1apcTBa B He(pTsIHOM oTpaciu.
FocynapcTBo HM TTpH KaKHX YCIIOBHSIX HE MOXKET 0TKa3aThCsl OT CBO-
el KOHCTUTYLIMOHHOM poJii cOOCTBeHHHKa HedhTSIHOro OOraTcTsa,
apeHIo[aTesid U B CUJly 3TOTO OT CBOEW OTBETCTBEHHOCTH Mepel
HapOoJOM U ODILIECTBOM 32 pa3yMHYIO PacHopAgUTEeNILHOCTb pecyp-
caMU B UX HHTepecaX. B 31oif cepe BO3MOXHBI # HE UCKITIOYAIOT-
Cs KpaiH#e Mepbl, €ClIM CUTyallusl NOJABOIUT K HUM, HE OCTaBJisIs
JIpYrye BO3MOXHOCTH peryJMpoBaHus HeTsHBIX ollepaluil.



SOME STATE - LEGAL PROBLEMS
CF CARRYING OUT OF OIL OPERATIONS ON THE SEA!

The sphere of oil operations is an area of strategy and the big
policy for Kazakhstan. The present and the future of the Republic
of Kazakhstan and its people are connected to oil in many respects.
[t does not matter whether oil extracting will bring benefit to of the
Republic of Kazakhstan, — anyhow it will bring. The principal ques-
tion is that the oil branch has brought the greatest possible benefit
within the framework of investment contracts. The Republic of
Kazakhstan should and must apply for natural and lawful share.
Legislative regulation and the state regulation in sphere of oil oper-
ations proceed from this priority task and are subordinated to it.
There are a lot of barrier on this way, including insufficient experi-
ence and east trustfulness of our staff, tempting with shining ban-
knotes for those officials, who is dreaming to become rich, their
corporate corruption, etc. So, our state and its heads are put before
fatal decisions, which are taking place at a transitive stage of the
post Soviet development.

There are huge stocks of oil lay at the bottom of the Caspian
Sea. Moreover, the nature has disposed so, that the great bulk of
stocks are concentrated on the Kazakhstan zone. Scale preparation
for development and partial development of oil pools at the bottom
of the Caspian Sea has becn begun in of the Republic of Kazakh-
stan. The first commercial oil recovery has been begun. Just one of
these days «The State program of development of the Kazakhstan
sector cf the Caspian Sea», developed by the Ministry of Energy
and Mineral resources, the National Company «KazMunaiGas» was
accepted. It is authorized by the Decree of the President of the Re-
public of Kazakhstan from May, 16, 2003. The program is designed

' The report made in the international scientific-practical conference
«Legislative regulation and state ordering of oil operations in the Kazakhstan sector
of the Caspian sea» held on21-22 August in Almaty 2003 year. It was organized by

the scientific- research centre ‘Legislation and problems of oil» of the Kazakh
Academic university.
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for 2003—2015. Rational and safe development of resources of hy-
drocarbons on the sea, growth of their extraction and flowing of
money resources into the state budget, introduction of modern tech-
nologies of world level, creation of new workplaces and all these
shouid provide growth of well-being of the population are put as
the basic purpose in it.

Nothing is easier, than to describe the purpose and task on a
paper, even in scale area as deveiopment of fields of the sea-bot-
tom, untouched and latent under thick fayers, at the same time
nothing is difficult, than their realization, especially, when their
realization is impossible because of the disadvantages of national
opportunities, moreover it lays more behind their limits. I mean the
urgency and unconditional necessity of attraction of the foreign
capital and experts, i.e. large-scale foreign investment. It will in-
crease difficult national problems.

Oil has already started to define the large share of national econ-
omy. Mid-annual growth of gross national product was planned i'or
2002—2G04 within the limits of 5—7 percent of interests annually.
On results of 2002 it has made more than 10 percent of interests,
and in the first half-year 2003 growth of gross national product has
made 10 percent of interests, that is for 2,5 percent of interests higher
than scheduled. The main source of such record growth of gross
national product is oil extracting, and on the Caspian shelf. The
world’s largest Karachaganak oil and gas condensate fields have
been developed very intensively. Official start has recentiy given to
export of the first oil. It is planned to raise extraction of liquid hy-
drocarbons up to 10—10,5 million tons in one year against 5,2 mil-
lion tons in 2002 in the near future (the newspaper «The Panora-
ma», 08.08.2003). ‘

We are going to discuss and exchange opinions around of three
questions as far as it is possible and available. Firstly, it is aboul
limits, forms and methods of regulating and controlling role of the
state, as proprietor and tenant of oil-and-gas deposits, in Kazakh-
stan’s conciete conditions today. This question is rather important.
difficult and delicate. It concerns both to area of politics and to arca
of art of the management demanding real suspension of intercsts
and opportunities. Secondly, to talk about legislative base of oil
operations and, how to optimize and strengthen its legal-judicial
and legal-regulating function in one hand. its correlations to condi-
tions of the made or concluded new contracts and treaties in the
other hand, receptions of the greater profitableness at different stages
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of industrial operations preserving the natural system and its pro-
tection. Thirdly, to try to estimate soberly our state - legal experi-
ence of carrying out of oil operations on the Caspian shelf from the
position of the reasonable account and introduction of global meth-
ods and the settled standards in the Kazakhstan conditions, includ-
ing the maintenance and protection of interests of investors, creat-
ing them necessary and favorable open spaces for action.

Our conference holds under the title «The Caspian Sea Shelf —
2003» in a context of consideration and collective discussion of the
block of the questions connected to a condition and prospect of the
state regulation and legislative regulation of oil operations, mainly
on the sea. Oil-and-gas sector is the most quickly developing branch
of economy of the Republic of Kazakhstan. Itis seen in all its branch-
es that this sector will not only take conducting place in all eco-
nomic system of the country. At the same time it will be probably
almost not only define a potential picture, the prestige of the Re-
public of Kazakhstan, but also imposes its supreme supervising
imperious - administrative structures the multicomplex, difficuit
and growing responsibility. Could these imperious and supervising
structures, first of all presidential authority, the Parliament and the
Government be on the height of this responsibility and undertake
its realization because the strategy of economic and legislative pol-
icy are formed there? However, it depends on a number of com-
posed major factors. One of such significant factors is use of po-
tential scientific idea of scientists and practical workers, including
of their collective mind in the general potential and an arsenal of
achievement and performance of purposes and tasks. Our confer-
ence was organized as international, which is why representatives
of embassies of some foreign states, foreign companies and the in-
vestors working in oil sector of Kazakhstan took participation in it.
The conference should be considered in a context of mentioned
tasks and pursues a definite purpose of assistance to the state and
its competent bodies in development and realization of a policy in
oil-and-gas branch of economy.

About national interests and collision of interests in
. oil-and-gas branch

At statement of difficult, especially complex and new strong-
willed tasks of legislative regulation and definition of concrete ac-
tions of the state supervision and the control over carrying out of
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oil operations, in search of skilled models and designs, variants of
their decision it is necessary to understand interests which lay in
their basis and to which they serve. Interests are bilateral or multi-
lateral phenomena there are always basic and «playing» sides in
which, behavior and actions of them are determining in system of
relations of interests.

Unfortunately, some practicals — heads, and scientists frequently
do not pay attention to the problem of interests in their actions and
works, considering it as an abstract or philosophic category which
does not have the direct attitude to the decision of especially ap-
plied questions, connections to corporate and economic — political
groups and establishments of different orientation arising on ajoint.
In this connection, it would be useful to remember doctrines and
the words of great thinkers deduiced from experience of generations.
«Interest is that, — the great German thinker Kant said, — due to
what the mind becomes practical, there is a reason determining will».
The same idea is even more evidently has stated by one of the au-
thorities of French idea Helwetsy. He wrote: «If the physical world
is subordinated to the law of movement than the spiritual world is
not less subordinated to the law of interest. The secret of existence
of the person can be solved with the help of interest». The govern-
mental administration, competent bodies of the state, developing a
policy or realization of this policy should try to understand and
isolate interests of the different parties more clearly show national
interests in them, the most rational way of decision-making in oil-
and-gas branch, which is important for the country and people.

The interests shown at a strong-willed level as motivation al-
ways has the material contents as benefit and things on which pos-
tulates is constructed the society, the state, their riches, life-sup-
port and well-being of the popuiation, irrespective of what side it
concerns in system of relations of interest. The collision of inter-
ests and its inevitability results from this.

It is not difficult to expect, proceeding from experiences of the
oil-extracting states of Africa, Asia and Latin America, that colli-
sion of interests of the sides participating in oil operations will be
shown at all their stages, in different foreshortenings and in differ-
ent degree of complexity. Especially it is sharply shown where in-
terests of the sides act as interests of the different states, skilled in
different degree, strong in world politics in different degree and
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subjected to civilized, imperial and national policy in a different
degree. As you can see, to be the owner of oil riches and to own it,
at the same time it is a source of complex policies and difficult
decisions for the state and its heads.

Interest enters and does not enter into the law (in the legisla-
tion). It is a bearing basis of the law and at the time is not dissolved
in it, remains behind its limits as an objective reality. Otherwise
interest has lost the property as the system phenomenon, would
cease to be objective motivation and a basis of formation of a poli-
cy of the law.

State — legal regulation is one of the basic mobile principles and
methods of maintenance of interests of the parties directly partici-
pating in carrying out of oil operations , and the interested subjects,
standing up for them. In this plan, it acts as the self-sufficient, sub-
stantial and independent phenomenon. Consequently, it is effec-
tive. Consideration of the state is legal-regulation of oil operations
only as the strong-willed act of authority, outside of and without
interests of the sides, is direct or indirectly participating in them,
without substantiation and the account of them, finally it compli-
cates and multiplies collision of interests.

At the same time state — legal regulation of oil operations is the
unilateral certificate(act), i.e. it is a product and function of one of
the sides participating in contracts. The state — legal regulation,
anyhow, carries in itself an element and attributes of intervention
in relations between the sides by the virtue. It causes necessary dis-
cretion and raises the responsibility of those bodies of the state on
which legal regulation lays. Other side in contracts can easily esti-
mate the acts of the state having regulative and control-organiza-
tional value in such especially important spheres as oil branch as
intervention of the state and its competent bodies in earlier legal-
ized system of relations. Therefore, to have the skill to allocate and
see the common interests, and local interests of other side in them,
directly touching actions of the state bodies, speaking on behalf of
the proprietor of mineral resource and tenant is a number one task
in contract relations.

Under state — legal regulation of contract relations on carrying
out of oil operations there is all complex of measures and the ac-
tions, connected with realization of administrative - supervising,
control-administrative, and also legislation functions of the state
and its competent bodies during the post contract period.
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Questions on contracts, on oil operations on the sea as on land,
and especially on the sea, about their preparation and the conclu-
sion represent a special, multicomplex and independent problem.
They are not discussed at our conference. We are going to concen-
trate attention on some priority questions of the state regulation in
a broad sense and legislative regulation of post contract relations
on all extent of their action, i.e. about maintenance of their execu-
tion with the sides participating in them. Hence, the base specifica-
tions are the conditions of the contract having obligatory legal and
political force in mutual relations of the sides concluded the con-
tract. These conditions of the contract represent an embodiment of
the interests of the sides participating in it, fixed in the maximal
degree particularly and whenever possible precisely, but, despite of
it they demand judgement, interpretation and disclosing of nuanc-
es, details and sides in time and in space, which are flexible. More-
over, performing function, especially at a level of the government,
under the laws inherent in it is less complex than the conditions of
the oil contract subject to execution of making essence and refer-
ence points of this performing function. On this occasion, arise more
disagreements and contradictions demanding state - legal regula-
tion and «intervention».

Expediency and necessity, advantage and benefit with the main
orientation to reception of the maximum greater profit in a result of
the unit of production, beginning with construction of a sea plat-
form for an oil recovery and finishing with commercial extraction
and its export. It is a basic zone of collision of interests of the oil-
extracting side with the state and its competent bodies. All this can
occur within the framework of the contract and contract relations,
and behind their limits, but connected with them. These contradic-
tions will be probably complicated, especially in the beginning and
increase of a commercial oil recovery because benefit start to be
materialized as the cash capital causing heightened interest more
and more. The Agreement on division of production will enter a
stage of the main working document constantly testing impacts of
unilateral and multilateral interests under which weight finds out,
skillfully originally incorporated «secrets» and lacks estimated as it
happens frequently, it is more for the benefit of one of the sides
participating in the agreement. In these conditions to close up a gap
in the agreement and to be in harmony with interests of the sides
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will demand the considerable effort lying on a state - legal regula-
tion.

From the moment of the conclusion of the contract on carrying
out of oil operations, it becomes the basic legal document between
the sides, execution of norms and the conditions fixed and incorpo-
rated in it is obligatory. As though there were concrete and univer-
sal, the life brings in them the requirements and the corrective
amendments having as every day value, basic value that represents
a field of collision of interests and generates contradictions. The
state and its agents should have been feeling of catching of fluctu-
ation of interests in order to direct their movement on the neces-
sary channel corresponding to interests of the sides.

The problem of ecological security of the country and its
maintenance especially sharply stand in the field of development
and operation of natural riches and mineral resources in general,
which is particular during carrying out of oil operations on the sea.
Introduction of rigid restrictions, tax and penal sanctions, expansion
of powers of special agents and other sensitive measures for investors
and the contract companies is lawful in these spheres, which irritate
them and creates the collision of interests. In these conditions, value
of state regulation of ecological relations becomes powerful.

In connection with total growth of foreign and the transnational
foreign companies in the long term and their absolute densities in
oil-and-gas sector of the Kazakhstan economy, personnel selection
in them can turn to one of zones of collision of interests. First of
all, I mean the structure of workers, the average experts estimated
in thousand, and their acquisition in them. Under the motives of
absence of experts, specialists on places, there is 2 mass delivery of
foreign workers of various categories and other personnel from
abroad in order to find and train them from local ones on places, in
regions. Moreover, companies pay the invited foreign workers and
employees in some times than the local staff more that are carrying
out the same work. Foreign workers live incomparably in the best
conditions. There have already been first skirmishes, meetings of
protests of national workers against increasing injustice both
humiliating conditions and attitudes towards them on the part of
managers of the foreign companies.

Problem of problems is compensation of the investments
enclosed by foreigners in oil branch, strongly influencing on the
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incomes received by the state. So-called «compensation» going to
the foreign contract companies on compensation strongly
exaggerated and increased their expenses suffered by them during
oil operations; it is possible to assume that it becomes one of sources
of disputed situations.

About relations in system «The state-legislation —
division of production»

It is necessary to note especially, that the present scientific -
practical conference mainly orientated on consideration and dis-
cussion of the questions arising and able to arise within the frame-
work of system of relations «the State - the legislation-division of
production» in the process of carrying out of oil operations on the
sea. It means, we are interested not in economic, technical, techno-
logical questions of oil operations in this case, but we are interested
in intellectually strong-willed side of carrying out of oil operations,
exactly in the state — legal interest in getting more production -its
share from oil incomes. Statement and consideration of a problem
of oil in a context «the State — the legislation-division of produc-
tion» is new because the problem of development of oil pools on
sea space of the Republic of Kazakhstan is rather new in these as-
pects. There have been already involved about 200 oi} fields in the
Republic of Kazakhstan. Among them are large ones belong to rather
skilled foreign companies putting large deposits for its development.
They_use concessionary terms and occupy the proponent position
on densities, capable to develop in command position. In process
of comprehension of national interests by us such position can be-
come a potential source, causing conflicts from small up to more
serious. In such conditions, the value of system «the State — the
legislation-division of production» will increase for several times.
There is necessity, at the same time and art of management a coor-
dination of three major elements of carrying out oil operations,
namely such as the state, the legislation and a share of incomes
which always are present and actively working in them investors
and authority, riches and claims for it stands behind them.

Relations in system of «the state — the legislation-division of
production» are complex there is no uniform good — the uniform
subject in them. There are many subjects and many goods divided
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into two big groups, equal on a legal status, as the sides of the con-
tract, but not equal on «complexion»- on pressing opportunities in
the inside of system attitudes. Moreover, relations in system have
multilevel character, i.e. they operate and are solved not only on the
top floors of a vertical of authority and investors, at levels of the
national centers and regions, but also cover national blocks of the
legislation and interests. All these features and subtleties of the prob-
lems arising in system « the State the legislation section of produc-
tion » should be exposed to careful studying and the analysis dur-
ing realization of national interests in oil operations. In this busi-
ness, the role of a science is huge.

Innovative introductions and science should play a base role in
the state regulation, in the legislation and in maintenance of har-
mony of interests of the state and foreign interests in sphere of oil
operations. Position in this area is those, that in sphere mineral re-
source use in general, and in oil sector especially, practice much
more overtakes a science, more truly, cogitative operations espe-
cially carry out serving, every day function. Meanwhile sea oil op-
erations create and generate much more complex specific problems,
than on land. Answers to them, in conditions of absence or weak-
ness of scientific development, it is necessary to search in reconcil-
iatory subjective designs.

The rational thinking, except for as outstripping practice of im-
ages of behaviour, is also necessary in research on belief of «ex-
plainable» factors. We shall take such example. One of leaders of
oil extracting on the Caspian shelf — an open company «Tenghiz-
shevroil» had the turnover 411303 million tenges from realization
in 2002 in comparison with 2000 it has grown for 1,3 times, and paid
the total taxes to the state for this time interval has made only 0,8
times more i.e. it has decreased. Here are a lot of examples and
reasons demanding not simply business calculation, and the thor-
ough scientific analysis «the nature prophetic» is put forward. It
was not carried out. Such case is not individual. Open society
«KrazhanbasMunai» for the same period (2000-2002) has increased
realization in 1,9 times, and paid only 1,2 times of taxes in compar-
ison only. There are examples of other plan. The ratio of oil compa-
ny MangistauMunaiGas» has made 1,1 to 1,1 times. The field for
deeper comparative motivation and an explanation of true postu-
lates and the reasons underlying real results opens here. These re-
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sults can be objective and subjective, but important understand and
comprehend them, to make contract relations clearer and transpar-
ent. It is important to have in view of, that the reasons of the similar
phenomena in the most part are hidden. From the point of view of
practical idea, they are not explainable almost. Their motivational
logic has been structured and could be accessible for cognitive sci-
entific idea.

Scientific developments are useful and necessary, because they
are carried out by prognostic, outstripping practice function. It is
possible to foresee beforehand, give possible problem questions on
their basis, which can arise in such major complex spheres as oil
operations. Where the creative idea does not rise above practice,
tails after practice, entirely or mainly occupied with the decision of
its problem questions in a practical plane, not looking into their
system roots, it can give only temporary results - similarity of the
decision. It looks as filling of holes and cracks formed during the
carrying out of oil operation, at their separate stages. They will af-
fect negatively the subsequent stages.

About the theory of imitation of the state role in
oil-and-gas sector

It is very serious question especially for such country, as Kaza-
khstan entering a number of oil powers, not having the experience,
and in conditions of transitive development from the Soviet social-
ism to capitalism. The formula is that the role of the state and its
bodies is limited, narrowed in process of capitalization of the in-
dustrial sphere based on the private and corporate property, the state
ownership; generally, it is known and taught by all. In addition,
what disappears behind this formula where and on what site and
layers of an economic life its force greater and less degree operates
and realizes and what happens to an immemorial historical role of
the state as the defender and the patron of interests of a society and
people? All these and other questions connected to it in many re-
spects remain open for us. Searches of decisions on them are the
task of politicians, practices and scientists. In this case, to rely at
random or where the curve will deduce dangerously and to think
that authority can cope with this task alone without participation
of intellectual forces of a society. It is inexcusably dangerously and
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it is even more dangerous to neglect centenary experience of other
countries, not to see necessity of development of universal experi-
ence, development of this experience, instead of imitating them. At
the same time, armed with national ideas scientists and practices
cannot wait for approach of favorable days to increase our activity
in oil-and-gas, where the destiny of the country and its indepen-
dent development has been solving every day actually. In this case,
the organization is necessary and materialized in functions and ac-
tivity of the state and its competent bodies. Process cannot be spon-
taneous and workmanship. Therefore it is necessary to concern to
the distributed theory about imitation role of the state and namely
to its total version — about elimination of intervention of state bod-
ies in affairs of oil-and-gas sector of economy with wisdom and
critically.

Injurisprudence of the Republic of Kazakhstan, in its civilized
direction, it is a narrow installation about firmness of contractual
relations in oil-and-gas established and takes top and even about
their exclusiveness in definitions of mutual relations of investors —
foreigners and the Kazakh state as representatives of the last signed
many oil agreements on the behalf of the highest imperious instances
of the country. We should discuss at conference how far and in
what degree is useful and harmful such, so to say «scientific instal-
lation» from the position of interests and outlooks of destiny of our
pcople. We consider, that there are a lot of forces, reserves, forms
and methods, sufficient for maintenance and even the certain ways,
channels for strengthening of regulating role of the state in the most
active — wide sense in charge of the state and in conditions of en-
couragement of capitalist forms of managing. Imitation role of the
state in conditions of capitalism as we consider probably, will enter
to its full force at the advanced stage of capitalization of a public
and political life in this or that country. However in the transitive
states, such as Kazakhstan and other countries on space of former
Soviet Union, the state changes and reconstructs old methods of
management and the control over sphere of economy, and at the
same time it remains the major regulating tool of the organization
of national scale. We should remember it and start with it as from
the basic postulate of our activity.

In an arsenal of oil-producing countries on the state regulation
and legislative settlement of oil operations where prevail or pre-
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vailed foreign investors and the contract companies, are available
and gain distribution of concept «the state participation» in them,
«state — controlled oil industry», «the state oil corporation» and oth-
ers which reflect, express role and place of the state in oil branch.
The state cannot refuse the constitutional role of the proprietor of
oil riches and tenant under any conditions and by virtue of it, the
responsibility before people and a society for reasonable adminis-
trative ability resources in their interests. The extreme measures in
this sphere could be possible and are not excluded, if the situation
brings to them, not leaving other opportunities for regulation of oil
operations.



roCYagAPCTBO U CAEJIKU B CDEPE
HEAPOMOJIb30OBAHUA

BKCHepTHOC 3aKJII0YCHHE

DKcnepTHoe 3aKJIIoUeHUe NMOArOTOBJIEHO MO MHUCbMY-~3aIaHHIo
HanuonansHoit Komnanuu «KazMynaiil a3» ot 8 anpensi 2004 roga,
MOAMUCAHHOMY YIIPABJISIOIIMM AUPEKTOPOM MO NMPaBOBOMY obec-
neveHuo r-HoM CapunHoBbiM K. OHo GbUT0 aapecoBaHo HaumoHas-
Holf akageMuu Hayk PK, ro nopyuyeHnio KoTopoii coctaBjieHO AaH-
HOe 3KCIepTHOE 3aKJII0YeHHeE.

Bon poc 1. BnpaBe JIM C TOYKH 3peHHs TEOPpEeTHUECKHX acClieK~
TOB rocyapcraa, KaKk cy61>el(’ra AIMHHHCTPATHBHO-BJIACTHBIX OTHO-
lﬂeHHﬁ, BMelaTbhCsd B Npoilecc rpamaﬂcxo-npasosoﬁ CJIeJIKH, KO-
Topad KacaeTca HCKTIOYHTEIbHON COOCTBEHHOCTH rocyjapcraa, B ya-
CTHOCTH OTUY2KJEHHA YACTH NIpaBa HeﬂpOHOJﬂBOBaHﬂﬂ?

O 1 B e T. I3 onlicaHus cUTyalluu, NpUIOXKEeHHOTO K MUCbMY-
3aJaHHI0 BUAHO, YTO MOCTAHOBKA YKAa3aHHOTO BOMPOCA CBsi3aHa C
npoaaxen oJHON HHOCTPaHHOM MOAPSNIHOM KOMIIaHUEH, BXOASLIEN
B COCTaB KOHCOpUMYMa, CBOell oMM B NakeTe MpoeKTa Ha Helpo-
noJjib3oBaHue (HedTsiHOe MecTopoXieHue). [ocynapcTBo, Kak cod-
CTBEHHUK HEAP ¥ CTOPOHA CAENKU Ha HEAPOIOAb30BaHHUE, U3bSBU-
JI0 TOTOBHOCTb TpHOOpecTH (KYNMUTh) OTUYXKIAEMYIO A0 B IIPO-
exTe.

Ycnosuamu CornalieHus o pasaene npoaykuuu (CPIT) npe-
JIVCMOTpeHAa BO3MOXXHOCTb [TEPEYCTYIIKY JIKOO0H U3 MOAPSIAHBIX KOM-
MaHWuK cBOe JOIU B MPOEKTE ZPYTUM MOAPSAHBIM KOMITaHUSIM, YTO
W rpoucxoanuT 6e3 BefoMa rocynapcTtsa (ero ynoJHOMOYEHHOTO
opraxa). [Ipu 3ToM UTHOpPUPYETCS U OTpULIAETCS TPaBO rocynap-
CTBa MPUOOPECTH YKA3AHHYIO JOJIO B [IPOEKTE.

B naHHoM cnyvae neficTsue NOAPSAIHbIX KOMITaHHUH He 0B0CHO-
BAHO HU TpeOOBAHMSIMU HAIMOHAJIBHOTO 3aKOHOAATENLCTBA ¥ HU
(punocoueil cuesaky, B KOTOPOH 3aKa34yuKOM 00beKTa BHICTYMAET
rocynapcTso, odnajaolee UCKIIIOUATEIbHOU CODCTBEHHOCTHIO Ha
Hero. K TOMy Xe OHO cOxXpaHsieT U OCTaBJISIET CTaTyC-KBO aKUUK
NOAPSAIHBIX KOMITAHUH.
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TyT Ha10 OCO3HATb U UCXOAUTH U3 TOTO OCHOBHOIO IOCTYNATA
0 TOM, YTO rOCYJapCTBO B NOJ0OHBIX CAENAKAX BHICTYIIAET HE TOILKO
KaK YYaCTHMK YaCTHONPABOBbIX, HO OJAHOBPEMEHHO M NMyGauuHo-
NIPABOBBIX OTHOILEHUM, KaK MHCTUTYT, ONpeaesisioliii rpasiiia
urpsl B cepe npasa. [yoIM4yHO-TIpaBOBbLIC ACTIEKThi 3aKOHOAATC -
CTBa ¥ OCHOBaHHbIE Ha HUX MPAaBOOTHOIHEHUS] HEOTAENUMBI H OT
npaBa, U 0T MONUTHUKH.

T'ocynapcTBo sIBSeTCA BEAYLIUM CyOBEKTOM COLMaibHO-3KO-
HOMUWYECKUX W YIIPaBJIeHYeCKHUX OTHOIUEHMH M B 3TOM KauecTse
OHO 06NafaeT Beel MoaHOTO! Ny6anyHoi Bnactd. OaHOBPEMcHHO
roCyJapCTBO SIBNAETCS COOCTBEHHUKOM Help (cT.6 KoHcTutyuuu
PK). Otciona TeopeTHUeCKY U MPAaKTUUECKU BHITEKAET, UTO B IpaxK-
JIAHCKO-TPABOBOIL ClIENIKE € YUaCTHEM MoCYAapcTha OTHOLUEHHMSI Xa-
PaKTEPHU3YIOTCS! COCTOSIHMEM 0PUIHYECKOT0 HepaBeHCTBA CTOPOH.
[Ty6nuuHOo-npaBoBoit XapakTep TAKHUX OTHOLLEHUI BhIpaXaeTcst B
TOM, YTO B HUX peajiu3yeTcs KOMIeTeHIUs rocyaapcTsa (rocyaap-
cTBeHHOTOo opraHa). O6ecrnieueHHoe KOHCTUTYIIMENH MOHOTIONBHOC
NIpaBo COBCTBEHHOCTH roCcyfapCcTBa Ha Heipa NpeanoiaraeT KCroib-
30BaHHMeE X B 0OlLieHALMOHAIBHBIX HHTepecax. Takoe UCob30Ba-
HHUe MOXeT ObITh obecrieyeHo NMPUMEHEHUEM He TOJIbKO 9KOHOMH-
YeCKUX METO/MIOB, HO ¥ aIMMHUCTPATUBHO-TIPaBOBbIX. [ToaTOMY ripa-
BOMOUMSI TOCYIAPCTBA KaK CyOheKTa NpaBa Co6CTBEHHOCTH Ha Hel-
pa TeCHO B3aUMOCBSI3aHbI C €ro TNpeporaTMRaMy Kak oprana rnve-
JIYHOM BIACTH, CYBEPEeHHOTO rapaHTa M 3alllMTHHKA Help, obccrie-
YKBAIOILErO UX COXPAHHOCTb M pallMOHAJIbHOE UCTIoAb3oBaHue. [1pu
9TOM rOCYJIapCTBOM B paMKax ero npaBoBOro CTatyca obecrnetiipa-
eTCsl BbINOJIHEHKE NMPaBoBbiX ycaosuit CPIT.

B KonctutyunonHoM 3akoHe PK ot 18 nekabps 1995 r. Ne 2688
«O IlpaBuTenbcTBe Pecnybnuku Kazaxctan» (¢ nocienymooLimi
U3MEHEHUSIMH) YCTAHOBIEHO, YTO K KoMIleTeHIuu [IpaBuTenserna
PK oTHocHTCS opraHu3salidsl yIpaBlieHUst roCylapCTBEHHOI cob-
CTBEHHOCTBIO, BHIpabOTKa U OCYILLECTRIEHHE MEP MO €€ UCITOb30-
BaHUIO, obecreyeHue 3alUiThl IpaBa rocyJapCcTBEHHOM cOBCTREH-
HocTH (cM.: 1.8 ¢1.9). B [NocranoBnennyn Konctutyumnonunoro Co-
BeTa PK ot 17 MapTa 1999 r. Ne 4/2 «O6 oprnanbLHOM TONKOBAHHH
noanyHkra 4) crtatbM 66 KoHcturynuu Pecny6nuku Kasaxctau»
NIPU3HAETCSA, YTO COBCTBEHHWKOM rOCYAApCTBEHHOIO MMYILECTBA
BblcTyNaer caMa Pecnybnuka KazaxcraH, KoTopasi, onpeaesisi B
3aKOHONATENbHOM aKTe nojiHoMouus [1paBUTebCTBA, HAREASCT Cro
NIPaBOMOYMSAMH TOJIb30BAHMS, BJaACHHUSI M PACTIOPSIXKEHMS TOCy-
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JIAPCTBEHHBIM UMyiltecTBOM. KonctutyunoHHblit Coset PK rocTa-
HOBWII, UTO IOPUAHYECKOE COllepKaHue HOPMbI «OpraHU3yeT yrpas-
JICHHE TOCYIapcTBEHHONH COOCTBEHHOCTBIO» O3HAYaeT HajaelleHue
[1paBuTenbeTBa Pecny®anku noHOMOUHSIMY BJ1a€Th, NOJb30BaTh-
cs1 1 PACTIOPSIKATHLCS TOCYAapCTBEHHOM COOCTBEHHOCThIO B Mpee-
J1aX, YCTaHOBJIEHHBIX 3aKOHOAATEeIbHbIMU akTaMu. Clie10BaTeNIbHO,
BAAJleHHe, T0Jib30B4AHHE U pacropsiKeHue rocyaapCcTBeHHON co0-
CTBEHHOCThIO O3HaYaeT, B YACTHOCTH, OPTaHU3aLIMI0 YIIPaBJIEHUS elo
IpasutenbctBoM. ['ocynapcTBo, Oynyun COOCTBEHHUKOM TTPUPOA-
HBIX PECYPCOB BIIPaBe TeM caMbiM YITPABISTH MMU. 3aKOH ITpenu-
ChIBAeT akTUBHOCTL [IpaButenscTBa B 1aHHOU cdepe.

Hedrerazono0niBaroimii ceKTop — OropHas OTpaciib 5KOHOMHU-
KM, KallMTaJ0eMKasd OTPacib, a IOTOMY 3[eCh HEOOXOIUM XKeCTKHI
cTpaTern4eckuii KoHTpoJb rocyaapctsa (Crpaterusi «Kaszaxcran —
2030». HonrocpouHslil mpuopuTeT 3). BTO MOIUTUUECKHMIA acnexT
npobnembl. Ha aToM ypoBHe pyKoBOjCTBa 3KOHOMHMKON rocyaap-
CTBO MOXET IPUHSTD JII000e pellieHHe, OTBEYAIOILIEE HAUMOHAJIbHLIM
H{HTCpecaM, He HaHOCS B YaCTHOCTH [PU TOM ylLepda WHTepecaM
NOAPSAAHBIX KOMIAaHWIi, yYacTBYIOIIMX B CAEJIKE C TOCYAAPCTBOM.

DKOHOMUYECKHE MHTepechl rocyJapcTBa — COCTaBHasi yacThb
HaHoHanbHBIX UHTepecoB. CornacHo c¢T.18 3akona PK ot
26 1ioH 1998 r. Ne 233-1 «O HaunoHanbHo 6e3onacHocTyt Pecrny6-
Ky KaszaxcTan» Ha rocymapctBo Bo3jioxeHo obecreueHue 3Ko-
FOMHYeCKOU 6e30NacHOCTH CTPaHbi MyTeM OCYHIECTBAEHUS KOHT-
POJIS 32 COCTOSTHHEM H UCTTO/Ib30BaHKeM 00bEKTOB 3KOHOMHKH, Ha-
XO/SILLMXCST B YTIpaBieHUH UM COOCTBEHHOCTH HHOCTPaHHBIX OpTra-
HH3ALMH 1 OpraHU3aluii ¢ MHOCTpaHHBIM yuacTueM. [Ipuuem, npu-
OPHTETHOCTb IKOHOMHUECKHX Mep BO3Be/icHa B paHr TMpUHIIKIA
obecnevyeHust HauMoHaNbHoii 6e3onacHocT PK (1. 4 ¢1.3 3akoHa).
Ha s1oit (pyHnaMeHTansHOM ocHoBe FpaBUTEILCTBO OPTraHU3YeT YII-
paBjieHHe rocynapcTBeHHbIM (DOHIOM Hellp KaK 00 beKTOM rocyap-
CTBEHHOM COBCTBEHHOCTH, OMpe/esisieT MOPSIAOK JULIEH3UPOBaHUS
HeJIPOIoL30BaHUS U 3akiTroueHust Kontpaktos (. 1 M 6 cT.7 Ykasza
«O Heapax ¥ HeApOIob30BaHNU»), 4 TAKXKE OCYIIIECTBASIET KOHT-
pOJib 33 X010M BbiNoaHeHus KoHtpakToB (1.8 cT. 5 3akoHa «O He-
¢ri»). Bece 310 oxBaThiBaeTcsl KoMrieTeHuuei IlpaBuTenbcTBa Mo
obecneveHuo 3alllThl paBa rocynapcTieHHOW cOOCTBEHHOCTH
(1. 8 ct. 9 KoneruryunonHoro 3akoHa PK ot 18 nexabps 1995 r.
Ne 2688 («O [MpaButensctse Pecny6anky KazaxcraH»).

Crnenyet oco6o cka3aTb, 4To B 3aKoH PK «O HanmoHanbHOM
Oc3onacHocTH Pecnybnuku KazaxcraH» BKJHOUEHBI ClieHUaIbHbIE
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MOMOXEHUS O 3alUTE NMPaB MHBECTOPOB. Tak, B NoAnyHkTe 1) n.5
cT.18 (ObecrieueHHe IKOHOMHUUECKOM Oe30ITaCHOCTH) 3anpellacTcs
NPUHATHE pellleHH 1 COBeplUeHHEe NEUCTBUN, NPENATCTBYIOIIHX
MPUTOKY MHBECTULMI B 3KOHOMKKY KazaxcraHa, U ycTaHaBIHBa-
€TCS1 OTBETCTBEHHOCTD 32 3T0. [10100HbIe HOPMbI HEOOXOAUMO Pic-
CMaTPUBATh B KOMILUIEKCE C APYTUMH HOPMaMHU, a4 TAKXKE YUUTBIBATh.
YTO 3aMeHa OJHUX MHBECTOPOB Ha APYIUX U, OCOOEHHO, Ha rocy-
IapCTBEHHbIE UHBECTULIMY, KOTIA TOCYIapCTBO MOXKET M KeJlaeT HX
OCYILECTBJISITb, CaM1 10 cebe HUKAK He MOTYT PACCMaTPUBATBCS KdK
NpensiTcTBOBaHUe MPUTOKY MHBeCTMUMit. Henb3s He YUMTBIBATH
TaKXe MOCAEICTBUS 1Sl pecnyOIUKU TeX UM UHBIX UHOCTPAHHbIX
WHBECTHLMI C yUeTOM IeoloJUTUYECKHX acleKTOB MOJIOXCHHS
CTpaHbl B MUpE, €€ BHEILIHEH NONUTUKH, a TAKKe peajibHY10 OT1auy
TeX WU UHbIX MHBECTUU M 1151 PecnyOauKy (B YaCTHOCTH, TTOJIVUC-
HUE BO3MOXHOI MPUOBLUINA NPU FOCYyaapCTBEHHLIX MHBECTULIASIX ).

Oco00 cieyeT OTMETUTD, YTO YCJIOBUSI KOHTPAKTOB NOAK!HbI
OCHOBBIBAThCSl Ha JeUCTRYIOIEM 3aKoHoaaTenbcTBe PK B 06niacTit
HeAp W HedTSIHbIX Ollepallvii, a TakxXe TpeOOBaHUI B 4acTH obeciie-
YeHUsl HauuoKaibHOU 6e3onacHocTi. B n.3 cr1.18 3akoHa PK «O
HalMOoHanbHo# GesonacHocTn Pecriybnnku KazaxcTaHs npsiMo cka-
3aHO: «TpeboBanus 1o odecrieueHUIO HalMOHAJIbHOM Be3omnacHoc-
TH B 0Dsi3aTeJIbHOM MOPSIAKE YUUTHIBAIOTCS [PH 3aKJIIOUEHUH KOH-
TPaKTOB O UCONL30BAHHUIO CTpaTerHuecKX pecypcoB PecnyOiii-
K1 KazaxcraH, BoINOMHEHUH 3TUX KOHTPAKTOB M KOHTpOJE 31 MX
HCIIOJIb30BAHUEM >,

HeobxoauMo uMeThb B BMAY, UYTO FOCYAApCTBO KaK YYacTHHK M
perynsitop nyoarM4yHO-NpaBoBbIX OTHOUIEHHI COrIaCHO 3aKOHO-
TeJIbCTBY BIIPAaBE KaK aknugio, TAK W naccueHo BO3LENUCTBOBATEL Ha
00111eCTBEHHbIC OTHOLICHHA A JOCTUXEHHS JKeNnaeMoro pe3y. ib-
TaTa. OHO MOXET IIPUHUMATSL HOBbie HOPMATHBHbIE TPABOBbIE K Thi.
HU3MEHSATh AeiCTBYIOILKE, OTMEHSTh MX. Ho MoxeT peiicTBoBaTDL
NyTeM, TaK CKa3aTh, 3aK0HHO20 be3delicmeus. Hanpumep, HCob-
3y CBOE [1PABO JaBaTh COrJlacKe, Pa3pellieHUE Ha T€ WU UHbIe j1eki-
CTBUS, FOCYIAPCTBO B ONpPEACNCHHbIX CUTYALIMSIX BIIPABE He AaBah
TAKOBBIX, HE BbIPaXKaTh CBOEI0 PEILCHUS 110 TEM WU MHBIM BOITPO-
caM, 0OCOOCHHO B C/Iyuasix, KOr/la HY B 3aKOHOMATE/IbCTBE, HU B /1O-
TOBOpax ¢ yuacTUeM rocylapcTBa HeT CrieLMalbHbIX HOPM O CPOKaX
TexX WK UHbIX AeiicTBuit. Haxonel, ecin obpatutbest K [paxitan-
ckomy Konexkcy PK, 10 Heab3q He OTMETUTh, UTO JAJIeKO He BCe
OTHOMIEHUS PETYJIMPYIOTCSE HopMaMi T paxiaHckoro koaekca PK.
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B n.3 er.1 I'K PK roBopurcs, B 4acTHOCTH, YTO X OTHOLHEHUAM N0
HCOJIE30RAHMIO PHPOIHLIX PECYPCOB M OXPaHe OKpyXKalouiei cpe-
bl [PaXXIAHCKOE 3aKOHOJATEILCTBO IIPUMEHSIeTCS B cirydasx, Kor-
12 3TH OTHOLUEHHUA He DeryjiMpyroTcs 3aKoHOJaTeJIbCTBOM 06 HcnoJb-
30BAHHM TIPUPOJHLIX PeCypcoB M oXpaHe OKpYyKartomei cpeibl. Bo
BCSIKOM cayuae, B JaHHOM cdepe NMpHMeHSIETCsl JaJIeKO He TOJIbKO
OIIHO rpaXkKAaHCKOe 3aKOHOAATEILCTRO.

Takum obpa3oM, aHalM3 cTaTyca rocylapcTBa Kak cyOneKTa
BIACTHBIX OTHOIUEHUWI K 32KOHONATENLCTRA, PETYJIMPYIOUIETO €ro
pOJib B cpepe IKOHOMUKH, IO3BOJISIET CAeNaTh CCAYIOLINE BEIBOALL:

|.TocymapcTBo KakK CyObeKT aIMUHMCTPATABHO-TIPABOBLIX OT-
HOILICHWH, UCXOMIS U3 CROETO CYBEPEHUTETa U UHTEPECOB HALLMOHAITb-
HO# 6e30MacHOCTH, BlpaBe aKTHBHO BMEIIATLCS, & TAKXE MacCHB-
HO (IyTeM 3aKOHHOro 06e3MeiCTBMS) BO3ACICTBOBATD HA TIpoLieay-
PV H coliepXaHue OTHOLLeHUF 00 OTUYXACHHM YaCTH TIpaBa Hellpo-
NoJib30BaHUA B NIPeJesiaX KOMIETeHUWH rocy1apCTBeHHBIX OpraHoB,
VCTAHOBNEHHBIX AEHCTBYIOLUIMM 3aKOHOAATEIbCTBOM, TO €CTh pa3-
pelliaTth nepegavyy HeIponoJib30BaTesieM CBOETro MpaBa HeIpOoob-
30BaHUS APYTOMY WM OTKA3aTh B 3ToM. OAHOBpEeMEHHO KaK y4acT-
HUK IpaXIiaHCKO-TIpaBOBbLIX OTHOILEHUI rOCYIapCTBO BIIpaBe Mpu-
OOPECTH OTUYXXAACMVIO 100 B MaKeTe MpoeKTa Ha HelpOolio/b30-
BaMHe, a MOLAPSIAHBIM KOMIIAHHSIM CeoyeT NIPU3HATh ero 3aKOHHbIH
NIPHOPUTET B 3TO# YacTy.

2 TlpoueccyansHas HOpMa ¢ MpeABAPUTENBLHOM MUChMEHHOM
yBeioMieHun [ToTHOMOUHOTO 0praHa o YacCTHUHOM nepenaye npa-
Ba HCIPOMNOJIL30BAHUS O KOHTPAKTY HA HEApOIl0Ab30BaHUE Tpe-
TheMY JIULY SBJISIETCS COCTABHOM YACTHIO KOHTPOAS KaK (hyHKIMH
rocy/AapcTBREHHOTO yNpaBJeHud. DTO 03HAYAET, UTO AATh TAKOE pa3-
PEILCHUE UJIM OTKA3aTh B HEM OTHOCUTC! K UCKJTIOYHTEIbHOM KOM-
HeTCHUMHU rocynapcTsa. [TockonbKy rocyapcTBo o 3aKoHoAaTelb-
cTBY (cT. 14 YKkaza «O Heapax v Helpomoib3CBaHUW» B CTAPOH U
HOBOH pellakliviK) HaleNeHo J1IPaBOM Bbidaul pa3pelilleHus Ha repe-
Jauy npasa HeAporojib30BaHUs, TO HEeAPOIIo/b30BaTeNb, HaMepe-
BalOLMIACA TepellaTh CBOe MpaBo, 00s13aH 00paTUTLCS K rocyAap-
CTBEHHOMY Oprauy ¢ 3asiBiiedueM (Mpocb0oit) 0 TaKoM paspelie-
HHU, a He YBeIOMJSITh O CBOEM HaMepeHHM.

3.T'ocynapcTBO BlipaBe NMPELIOXUTL YACTUUYHYIO [IEpeJayvy 1pa-
Ba HEAPOMOJIb30BAHMS IO KOHTPAKTY Ha HEAPOIIob30BaHUC Ka3ax-
CTaHCKOMY TOBApPOINpPOU3BOIMTENIO. DTO BLITEKACT M3 TpeOOBaHHUS
oleceuyeHust 3KOHOMHYECKOH 0e30macHocTH cTpaHbl (.10 cT.18
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3akoHa PK«O HauuonanibHol 6ezonacHoct Pecny6auxku Kasax-
cTan»). OTXOL ¥ OTCTYIUIEHHE OT 3TOTO 3aKOHOJATENbHOIo Tpebo-
BaHHs HeU30EXHO MOXET MPHUBECTU K OTPUUATETLHBIM T10CJIENCTH-
SIM, BIUIOT Ji0 YTPO3b! NIOAPLIBa SKOHOMUUECKUX HHTEPECGB CTPAHbI.

Bonpoc 2. Cyyerom anaiusa BONpoca NPOJaxH Mpasa Heapo-
noan3oBanus (ero yactu) M crateid 1090 y 1091 I'pakaaHcKoro Ko-
Jekca PecnyOnuku Kazaxcran, MoXeT JiM K TaKo# clIefIKe B HOJHOM
00'beMe PHMEHATLCA HHOCTpaHHoe NpaBo?

OrereT Cr 1090 TK PK cogepXuT BaXXHYI0O OrOBOPKY O
ny6,14HOM mipaBe. B yactHocTtH, B 1.1 ¢1.1090 ycTaHaBnuBaeTcs,
4T0 «MHOCTPAHHOE [PaBO He NMpUMEHseTCsi B CIyyasix, Korja ¢ro
NpUMeHeHHUe NPOTHBOpPeUnIo Ohl OCHOBaM MpaBonopsaka Pecnvo-
nnku Kazaxcran (ny6imuHoMy nopaaky Pecniyonuku Kasaxcraiij.
B s1Hx cnyuasx npuMeHsietcs npaBo Pecry6niku Kasaxcrans. Bor-
POCH! HAUMOHAJILHOU 6e30NacHOCTH ¥ UMITepaTUBHBIE TYGIAUYHO-
MpaBoOBble HOPMbI MOTYT PACCMATPHBATLCS JOCTATOUYHBIM OCHOBA-
HUeM JUTs1 HETIPUMEHEHHU S B ONpefe/IeHHbIX CyYasiX HHOCTPAHHOTO
npaBa, XOTs CTOPOHbI U IOTOBOPHINCH O ero npuMeHeHuH. ITono6-
Hble OTOBODKM THITMUHbI I8 3a8KOHOMATCLCTBA MHOIUX CTpaH,
LIMPOKO U3BECTHBI U TIPU3HABACMbI B TEOPHU MEXIYHAPOIHOIO ya-
CTHOTO TIPaBa, XOTA ¥ PeIKO MPUMEHSIOTCS Ha ITpaKTHKe, CYUTAIOT-
€51 CBOETO poJla «IIPEAOXPAHUTEIbHBIM KJIaNiaHOM».

AHAJOTHUHBIA «OpeROXpaHUTE /by 3aI0XKeEH TAKXKe U B COACp-
xanun cT. 1091 TK PK kak onpeaeneHnHasi cTpaxoBka Hallo-
HanbHbIX MHTepecoB KazaxcraHa. B . 1 ¢1. 1091 ycTaHOBjIEHO Npa-
BUJIO O cOOMIOAEHUM UMITEPaTHBHbBIX HOPM 3akoHozaTenbcTBa PK.
Pazymeercs, peub He UAET O IIOOLIX UMITEPATUBHBIX HOPMaX, HO TeM
He MeHee, BO3MOXHOCTh UX MPUOPHKTETA Nepell HOpMaMH UHOCTPAH-
HOT'O 3aKOHOAATENLCTRA, O MPUMEHEHUH KOTOPOro A0TOBOPUIHC]
CTOPOHBI, B ClIyyae KOJUIM3HKW HOPM, BO3MOXHG Kak fonee mpe,i-
NOYTHTENbHBIX. IMEIOTCS B BUAY, TIPeXIe BCero, nyoauuHo-npa-
BOBbIE HMMIEPATHUBHbIE HOPMbl WJIM CMEUIAHHbIE HOPMBbI (C JIeMCH-
TaMM YaCTHOMPABOBOTO U NMYOJUUHO-IIPABOBOIO COAEPXAHHS), C
«IIOrPaHUYHbIM» COJIEPX)KAHUEM, UTO OCOOEHHO XapaKTepHO JUIs 3ui-
KOHOMIATENLCTBA O HEAPOIMOIbL30BaHUH B LiesioM. TIpHopuTeT umrie-
PaTHBHBIX HOPM HALMOHAJILHOTO 3aKOHOATe/IbCTBa MNepes HHOCT-
PaHHBIM [TPaBOM 3aKpeIljieH, HarpuMep, B 3akoHoxatesbeTBe HBeii-
uapuy, ®PI', B PuMmckoii KonBeHMH ctpaH Obiero puiHka 1980 1.

OTcrofa clelyer, YTo UMIlepaTHBHLIE HOPMbI, COREPXAaLUeCst B
Yxase Ipesunenta Pecniy6auku KazaxcraH, MMEIOLIEro clily 3a-
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KoHa, «OQ Heapax U HeApONoNb30BaHUM» oT 27 aHBaps 1996 r. noa-
exat 6e3yc/IOBHOMY NMPHMEHEHUIO, HE3aBUCUMO OT TOTO, ObIJ10 3TO
npeaycmotpero CPIT uau Het. Peub, B yacTHOCTH, UaeT O ¢T. 14 Ha-
3BAHHOro YKasa B nepBoHauanbHO pelakiiy U ¢ U3BMEHEHHSMMU,
BHCCEeHHBIMM OT | 1 aBrycra 1999 r. o Bbiiaue pa3peilleHusl Ha nepe-
Aauy ripaBa Helporoib3oBaHUs ApyroMy nuly. [pyduunuanbHas
pa3HHLA MeXAY MpeXxHeil 1 HOBOI pefaklided TeKCTa CTaTbU co-
CTOUT B H3MEHEHUH FOCYIapCTBEHHOT 0 OpraHa, BhIaloLIero paspe-
lieHUe — 37a pyHKUMs [TpaBuTebCTBA TMepeJaHa yIoJHOMOYEH-
HOMY opraHy, To ecTh MyHucTepcTBY. Ho cyTh NpH 5TOM ocTanach
npeXHel: repefaya HeAponoab30BaTe/leM CBOETO NpaBa Ha HEAPO-
NoJIb30BaHUE OCYLLECTRJISETCS TONbKO UL C pa3pelieBus rocy-
napctBeHHoro oprana. Eciu B CPI1 66Ut ycTaHOBIJIEH ApYroii nopsi-
NOK TlepeJlayy NpaBa HeJpomnoJib30BaHus, MYCThb AaXe CO CChUIKO
Ha MPUMEHUMOE HHOCTPaHHOE MPaBo, TO OH HaXonuacs Obl U HaXo-
AHTCA B gBHOM npoTuBopeurH ¢ N.1. ¢T 1091 TK PK u cT.14 Yka3za
[pesupenta PK, umetouiero cuny 3akoHa, «O Hempax U HEAPONoJib-
30BaHUM» B [IEPBOHAYaJIbHON 11 HOBOH peJaKLiMi.

Takum obpasom, B Pecny6iuke Kazaxctad K caeskam 1o npo-
DaXe fipaBa HelpoOroJb30BaHKsl (ero YacTH) MHOCTpPaHHOE paBo
He MOXeT ObITh PUMEHUMO B MOJIHOM 00beMe K TaM, [le OroBope-
HO TaKoe ero nNpHMeHeHHe, OHO JOJIKHO PaccMaTpPUBATLCS U OLe-
HHMBATbCSl B paMKax ¥ BHYTPH NYONUYHO-NIPABOBOrO MPUOPUTETA
rocyAapCcTBa B 3THX CHEJIKaX.

Bonpoc 3.C yyerom crarpn 155 I'paxxiaHcKoro Kogekca.
Pecny6auku Kazaxcran u ctarbu 14 Ykasa IIpesunienra Pecnyoun-
ku Kazaxcrau, umeromero cuiy 3akoHa, «O HeJpax U HeAponob30-
BaHMH» KOF/a clle/iKa No NpojAaxke fIpaBa HeAPON0/b30BaHHA (ero
4yacTH) OYJAeT CYMTATBLCSH 3aBepilieHHo?

O TtBeT. Cleska Ha Hellporoab30BaHUEe OTHOCUTCS K NIPOAOJI-
KAIOUIMMCS NPAaBOBLIM OTHOLIeHUsIM. OHa, Kak CHCTEMHOCTb, MO-
KET CUMTATbCSl 3aBeplieHHON (MCMOJIHEHHOM|) IO UCUepaHuu ee
COAEpPXaHUs U TOTAA OHA CTAHOBUTCS apXMBHLIM JOKYMEHTOM.
Crenka ocylIecTBAsieTCs U UCTIONHAETCS! MOITAMHO U KaXIblit ee
5Tal UMeeT CBOE 3aBeplUeHHe, KOTOPOe, B CBOIO 04epelb, SABIAETCS
U COCTABHO YacThIO (JIEMEHTOM) NIPOAOIXAIOIUMXCH OTHOLLIE-
Huit. Kaxapiii akT rocynapersa (ero ynoJHOMOYEHHOro opraHa),
CAHKLIMOHUPYIOIK I, MOATBEPX A0 I H [TPU3HAIOLHHUIA UM Oflpe-
LIcJIEHHOE JefCTBUE B PaMKaXx CIC/IKU MOXET CUUTAThCS 3aBeplieH-
HbIM, HO TOJIbKO B OTHOCHTEILHOM CMbICJIE.
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3aKOHOAATeIbCTBOM YCTAHOB/EHB! MOPSAOK U MpolieAypa Mpu-
JIaHUS KOMITETEHTHbIM OPraHoOM roCylapcTaa 3aBeplIeHHOCTH OT-
JIeJbHbIM 3TaraM KOHTPaKTHbIX OTHOIUEHWUH U 1efCTBUSAM, CBSI3aH-
HbIM C HUMHU (HanpuMep, 3aBeplieHHe CTauK 3aKJIOUEHUs CHe-
ku). I1pu 3TOM paspeltuTesibHble METOADI SIBASIOTCS JOMHHMPYIO-
MMHU, 4TO OTHOCHTCS K MOJTHOMOY UM IyOanyHoi BnacTu. Tax, B
n. 1-2 cr. 14 Yxa3za Hpesunenta PK, uMerotero cuily 3aKoHa, ot
27 aupaps 1996 roga Ne 2828 «O Heapax 1 HEAPOMONb30BAHUK» (C
nocJieay FoUIMMH U3MEHEHUAMH) YCTaHOBIIEHO:

«1.ITepenaua lNpaBa Heapononb3oBanug Heapononb3oBaTesiem
JIpYroMmy JIKIy, OCYHIeCTBIIsieMasl Ha MaTHolit nu6o GecriaTHoI
OCHOBe, BKJIIOYasl Nepenayvy B KauecTBe B3HOCA B YCTaBHbIH Kani-
TaJjl CO3[aBaeMOro IPUAUMIECKOTO JIMLIA, 328 UCKIIOUeHHeM Mepea-
uy [IpaBa HeApONONL30BAHUS B 3aJ10T, OCYLIECTBIISIETCSI TOABKO C
paspelieHuss KomneTreHTHOro opraHa (yrnojHOMOYEHHbIH rocynap-
CTBEHHBII OpraH).

2.Paspeinenue KoMmneTeHTHOro oprana (yoJHOMOYeHHbI ro-
CyIlapCTBEHHbI opraH) Ha nepejauy [lpaBa HeopoioNIbL30BaHMS
KOHKPETHOMY JIMLY JaeTcsl OTASbHO B KAXKIOM cliydae Tako# le-
penauu. He nonyckaeTcs ycraHoBneHUe B KoHTpakTe (B Cayydasix,
Korna KoHTpakT 3akjoyaeTcs) obuiero paspeienus Heapornois-
30BaTelIo Ha Mepenayvy rpasa Hellporojib30BaHust TIO0MY 1LY 110
ycmoTperuio Hefiporions3osatens».

be3 Takoro paspelueHus rocyaapcTBeHHOTo KoMmneTeHTHOIo
opraHa repejaya HeBO3MOXHA, HE3aBUCUMO OT TOTO, 4TO 3arica-
Ho B KoHTpaKTe 1 uero 6bl He Xejanu JIMla, HamepeBatouuecs 1no-
JYYUTH IPaBO HEAPOIOIb30BAHUS B PE3YJIbTAaTe €ro [1epejayn Hm.
HMnuaue, cornacHo 1. 5 Toi xe cTaThy 6€3 rocy1apCTBEHHOTO paspe-
LHIeHUS cllejiKa OYJET CUMTATHCH HEACHCTBUTENLHONU C MOMEHTA e
3aKJTIOUEHUS.

B 1. 9-1 Toi1 xe cT. 14 naHHoOTO YKa3a IpelycMOTpeHa MpH or1-
pejesieHHbIX YCIIOBUSIX BO3MOXHOCTB 0TKAa3a KOMITETEHTHOTO opri-
Ha B Bblaue pa3pelleHus Ha nepefady npaBa Helpoiloib30BaH.

CrieflyeT OTMETHTb, UTO paccMaTpUBaeMblil Y Ka3 He o0s3bIBaeT
KoMneTeHTHBIA opraH, BO YTO Obl TO HY CTAJIO WM B ONpeleicH-
Hbl# CPOK BbiiaTh paspellieHHUe U MTPOU3BECTU nepeodopMiieHiie i
perucTpalumio clenku. B ciyvae, ecin paspellieHMe He BbIIAHO,
CHeJIKa He MOXeT ObITh COBEPLIEHA Y 3aBepllieHa Ha 5TOM 3Tarle (3dk-
moueHa). Takum oGpaizom, MOJCHO CHUMAMb, HINO 8 3AKOHOAAME1b-
CMee 3QI0XCEHa BOIMONCHOCING NACCUBHORO, Ny MeM 3aKOHH020 be30ct-
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CMauA, pecyaup 08aHUs 20Cy0ap CIGEHHbIM OP2aHOM 80HDOCA O MOM, KOMY
nepedagams, a KOMy He nepedasams npaso HegponoOAb308aHUL.

CiienoBaTelIbHO, 6e3 yyacTusl FocyIapCTBEHHOIO opraHa YKa3aH-
HbIM B Borpoce Ne 3 3Tan clejIKM He MOXET CUUTAThCS 3aBEPILEH-
HbIM.

Bonpoc 4. B ciyyae eci ITonpsiinas Komnanus, IJIaHAPYIO-
as OoCymMecTBHTb MEPeyCTYNKY CBOMX NMPaB U 00CTOATENbLCTB MO
CPII, yxe HanpaBuJa HeoOXxoauMoe yBeaoMienue ITonnomounomy
oprafy, M HOIIMCAJIA JOrOBOPbI KYIUIH-TIPOJAXKHU JOJM B NpoeKTe,
TO corjiacHo ycaosusam CPII u npumMennmomy npaBy snpase jim ITpa-
BuTebcTBO Pecmy6smmku Kasaxcran, sapasiommeecs JMleH3HOHHLIM
OPraHoM B COOTBETCTBHH C JeHCTBYIOIIUM HA MOMEHT 3aKJII0ueHHs
CPII 3akoHOAATENLCTBOM H BBICTYNAS OT UMEHU rOCyIapcTBa, Kak
HCKJIIOYHTEJIbHOTO COOCTBEeHHMKA Ha Helpa, haKTHUYeCKH BMellaTh-
¢ B Tpoliece CeJKH M 3aBHTh CBOE XeJaHHe NpUoOpecTH OTIY K-
JaeMyI0 JI0JII0 Ha YCJOBHUSX, PABHbIX TeM, KOTOpbIe IpeasioxKeHbl
JPYTHMH NOKYHATe MM ?

O 1B e T. OTBET Ha 3TOT BONPOC YACTUYHO OXBayeH OTBETOM Ha
TpeTuit Borpoc. KoOMNeTeHTHbIN rocyJapCcTBEHHbIM opraH BripaBe
He IaBaTh pa3pelleHHe, BO3AepXKaThCs OT ero BblIauH JI0 TeX Mop,
NOKa YYaCTHUKH KOHCOPILMYMa He MPUIYT K COTNIAIeHHIO C HUM O
BO3MOXHOM HauboJjiee ONTUMaibHOM LISl BCEX H, B NEPBYIO OYe-
penb, mna Pecniy6nuku KazaxcraH, jiuie (MM AKLax), KOTOPEIM
Haubosee Lesiecoo0pasHo, C YUETOM BeeX 0BCTOSTEeNLCTB, IepeiaTh
NpaBoO HeNpOIoIb30Bauys U KoMy KoMIeTeHTHbIt opraH rotos
BbIIATh COOTBETCTBYIOLLEE pa3pelleHHe U 3aTeM NTPOU3BECTH HEOO-
XoauMoe nepeodopMiieHHe KOHTPaKTa M ero perucTpaluio.

YyuThiBag HallMOHaNbHbie HHTepech! [lpaBuTeNLCTBO, onMpa-
sICh Ha HOPMBI JIeiCTBYIOLIEro 3aKOHOAATE/IbCTBA, MOXKET M aKTHUB-
HO, Y MacCUBHO (DaKTUYeCKH BMEIIAThCst B MPOLIECC CHENKHU H, B
YAaCTHOCTH, 3asIBUTh U 0OGOCHOBAThL CBOE XejlaHue NpHoBpecTH OT-
YyXAaeMylo 010 Ha YCIIOBUSIX, PABHBIX TEM, KOTOpbIE MpeIoXe-
Hbl IPYTUMH MOKYTNIATENSIMU KaK Hanbosee ONTUMaJIbHbIM BApUaHT
COTJIacOBaHHMs MHTEPECOB, YUMThIBAS, uTo 6e3 paspeeHus Komne-
TeHTHOTO OpraHa JaHHasl ceJIKa He MOXXeT ObITb 3aKJII0UeHa B HPUH-
uune. BaxxHo HalWTH ycTpauBalouMii BceX yuacTHHKOB OTHOLLIEHU
BapUaHT pellieHUs TPo6JieMbl, YUUTHIBAIOIIUN TIPU 3TOM, ECJIH 3TO
HeoOGXOOUMO M0 00CTOSTENLCTRBAM, BHICOKOE MPAaBOBOE U MOJAUTH-
yecKoe MOJIOXKEeHHE TocyiapCTBa U €ro HallHOHAIbHbIE MHTEPECHI.
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. Bomnpoc 5. YkaKuTe KOHKpeTHbIe HOPMbI 3aKOHOKATELCTBA
Pecnyonmku Kazaxcran, KoTOpbIMH JI0JUKHO PYKOBOACTBOBATHLCSH
Hpaputenncreo Pecny6iku Kazaxcran npu BMelaTeibCTBe B po-
11ecC OCYIMECTBIeHNA YKa3aHHOMH CelIKH.

O 1 B e T. OuM yKa3aHbl B OTBeTax Ha Bompocsl 1-4. K takum
HOpMaM MOTYT 6bITb OTHeCEHbI: TyHKTHI 1,2,9, 9-1 cT. 14 Ykaza [Ipe-
suneHTa PK, uMmerolliero cuny 3akoHa, «Q Heipax ¥ HeIporoab3o-
BaHUW» oT 27 siHBaps 1996 roga No 2828 (¢ nmocnenyomumMy uame-
HeHusIMH); ctaThy 1090 u 1091 I'paxpanckoro koaekca PK; noa-
OyHKTH 1), 3), 4), 10) 1 1.1 cT. 18 (OBecnieueHne 3KOHOMUYECKON
6esonacHocTH) 3akoHa PK «O nauvoHansHoi 6e3enacHocty Pec-
nyonuku Kasaxcran» W ap.

TIpu sTOM BaXXHO, YTOOBI TOCYAApPCTBO (ero opraHsl) npu ¢op-
MHpPOBaHHUM [PAaBOBOr0 MPOCTPAHCTBA U B €0 paMKaX KOHTPaKT-
HBIX OTHOLIEHHH JeiCTBOBAJIO B cOOTBeTCTBMH ¢ KoHcTuTyumeit PK
U MHBIMH 3aKOHOJATEIIbHBIMU AKTaMY C YYETOM HallMOHAJIBLHBIX K
CTPaTErMYECKUX OPUEHTUPOB CTPaHHI.

DKcnepTHad rpynna

[Mpe3sunent HauvonansHoH PykoBoauTeNb IpyMIbl 3KCIEPTOR
akafieMu¥ Hayk PecnyOiuky, akaneMuk HAH PK, noxktop
akageMdk HAH PK IOPHANYECKHX HayK, Ipodeccop
M. Xypuroe C. 3umaros
JIOKTOp I0PHIMYECKUX HayK,
npocpeccop
B. Yeapos
JIoKTOp I0pHAMYeCcKUX HayK,
npodeccop
C. Yoapues
Kaupunar 1opuanveckux Hayk
E.Hypneucos
19 anpens 2004 r.



THE STATE AND THE TRANSACTIONS IN MINERAL

Resource use The expert judgement

The expert judgement was prepared by the letter — task of the
National Company «KazMunaiGas» in April 8, 2004, signed by the
managing director on legal maintenance Mr. K. Safinov. It has been
addressed to the National Academy of Sciences of the Republic of
Kazakhstan and the given expertjudgement was made on the behalf
of this organization.

Question 1. Is it legally for subjects of administrative -
imperous relations to interfere the process of the civil-law transac-
tion which concerns a sole property of the state, particularly alien-
ations of the part of the right for mineral resource use from the para-
graph of view of theoretical aspects of the state?

The answer. From the description of the situation enclosed
to the letter — task it is clear, that the statement of the mentioned
question is connected with the sale of one foreign contract compa-
ny included in a consortium, the share in a package of the project
on mineral resource use (an oil field). The state, as the proprietor of
mineral resources and the side of the transaction on mineral re-
source use has expressed readiness to get (to buy) an alienated share
in the project.

By the conditions of the Agreement about the division of pro-
duction is provided an opportunity of re-sale of the share in the
project to other contract companies by any of the contract compa-
nies, which happens without the knowledge of the state (its autho-
rized body). Thus, the right of the state to get the specified share in
the project is ignored and denied.

In this case the action of the contract companies is not proved
neither by requirements of the national legislation and nor philoso-
phy of the transaction in which the state possessing a sole property
acts as the customer of object. Besides, it keeps and leaves the sta-
tus quo of shares of the contract companies.
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Here it is necessary to realize and start with that basic postulate
that the state acts not only as the private — legal participant, but
simultaneously fulfill the public ~ legal relations in similar trans-
actions. [t acts as the institute determining game rules in sphere of
law. Public — legal aspects of the legislation and legal relations based
on them are inseparable from law and policy.

The state is the conducting subject of social and economic and
administrative relations and in this quality it possesses all complete-
ness of public authority. Simultaneously the state is the proprietor
of mineral resources (paragraph 6 of the Constitution of the Re-
public of Kazakhstan). From here theoretically and practically fol-
lows, that the relation in the civil-law transaction with participa-
tion of the state are characterized by the condition of legal inequal-
ity of the sides. Public - legal character of such relations is ex-
pressed in realization of the competence of the state (the state body).
The monopoly of the property of the state on mineral resources
was provided by the Constitution and assumes their use in national
interests. Such use can be provided with application not only eco-
nomic methods, but also administrative - legal. Therefore, compe-
tences of the state as the subject of the property right on mineral
resources are closely interconnected to its prerogatives as the body
of public authority, sovereign guarantor and the defender of miner-
al resources providing their safety and rational use. Thus, the state
provides performance of legal conditions of the Agreement about
the division of production within the framework of legal status.

There is an establishment in Constitutional law of the Republic
of Kazakhstan from December, 18, 1995 No 2688 «About the Gov-
ernment of the Republic of Kazakhstan» (with the subsequent
changes), that the organization of management by the state owner-
ship, development(manufacture) and realization of measures of its
use, maintenance of protection of the right of the state ownership
concerns to the competence of the Government of the Republic of
Kazakhstan (see: paragraph 8 of clause 9). The Decision of Consti-
tutional Council of the Republic of Kazakhstan from March, 17.
1999 Ne 4/2 «About official interpretation of paragraph 4 clause 66
of the Constitution of the Republic of Kazakhstan» admits, that
the Republic of Kazakhstan acts as the proprietor of the state prop-
erty and defines the act of power of the Government, allocates with
its competences of using, possession and the order the state proper-
ty acts. Constitutional Council of the Republic of Kazakhstan has
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decided, that the legal maintenance of norm «organizes manage-
ment of the state ownership». It means that the Government of the
Republic of Kazakhstan will have the power to own, use and dis-
pose the state ownership in the limits established by acts. Hence,
possession, using and the order of the state ownership means, par-
ticularly, the organization of management of it by the Government.
The state, being the proprietor of natural resources has the right to
operate them. The Government is active in the given sphere by the
orders of the law.

Oil and gas extraction sector is the basic branch of economy,
capital-intensive branch that is why the rigid strategic control of
the state (Strategy «Kazakhstan — 2030» is necessary here. It is a
long-term priority. It is political aspect of a problem. At this level
of mapagement of economy, the state can make any decision an-
swering to national interests, not rendering damage to interests of
the contract companies participating in the transaction with the state.

An economic interest of the state is a component of national
interests. According to paragraph 18 of the Law of the Republic of
Kazakhstan from 26.06.1998 Ne 233-1 «About national security of
the Republic of Kazakhstan» the state maintains the economic se-
curity of the country by control of a condition and use of objects
of the economy which are taking place in management or the prop-
erty of the foreign organizations and the organizations with foreign
participation. Priority of economic measures is erected to the rank
of principle of maintenance of national security of the Republic of
Kazakhstan (paragraph 4 clause 3 of the Law). On this fundamental
basis the Government organizes management of the state fund of
mineral resources as the object of a state ownership, defines the
order of licensing mineral resource use and the conclusions of
Contracts (paragraphs 1 and 6 of clause 7 of the Decree «About
mineral resources and mineral resource use») and carries out the
control over the performance of Contracts (paragraph 8 of clause 5
of the Laws «About oil»). All this is covered by the competence of
the Government on maintenance of protection of the right of a state
ownership (paragraph 8 of clause 9 of the Constitutional law of the
Republic of Kazakhstan from 18.12.1995 Ne 2688 («About the Gov-
ernment of the Republic of Kazakhstan»).

It is necessary to tell especially, that special regulations about
the protection of the rights of investors are included into the Law
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of the Republic of Kazakhstan «About national security of the Re-
public of Kazakhstan». So, in point | of paragraph 5 of clause 18
(Maintenance of economic security) is forbidden decision-making
and fulfillment of the actions interfering inflow of investments into
economy of Kazakhstan, and is established the responsibility for it.
Similar norms are necessary for considering in a complex with oth-
er norms, and also to take into account, that replacement of one
investors by others and, especially, on the state investments when
the state can and wishes them to carry out, they cannot be consid-
ered in any way as barrier to inflow of investments. It is necessary
to take into account a consequence of those or other foreign invest-
ments for the republic in view of geopolitical aspects of position of
the country in the world, its foreign policy, and also real feedback
of those or other investments for the republic (particularly, obtain-
ing of the possible profit at the state investments).

Especially it is necessary to note, that conditions of Contracts
should be based on current legislation of the Republic of Kazakh-
stan in the field of mineral resources and oil operations and require-
ments regarding maintenance of national security. In the Law
«About national security of the Republic of Kazakhstan» (paragraph
3 of clause 18) it is told directly: «Requirements on maintenance of
national security are taken into account at making contracts on use
of strategic resources of the Republic of Kazakhstan and in perfor-
mance of these contracts and in control over their use».

It is necessary to know, that the state as the participant and the
regulator of the public - legal relations, according to the legislation
has the right to influence actively, and passively to public relations
for achievement of desirable result. It can accept change and cancel
new normative legal acts. It can operate by lawful inactivity. For
example, using the right to agree, to give the sanction to those or
other actions, the state has the right not to give those or not to
express the decision on those or other questions in the certain situ-
ations especially in cases when there are no special norms neither in
the legislation, nor in contracts with participation of the state about
terms of those or other actions. At last, if to address to the Civil
Code of the Republic of Kazakhstan it is necessary to note that not
all relations are adjusted by norms of the Civil Code of the Repub-
lic of Kazakhstan. In paragraph 3 of clause 1 of the Civil Code of
the Republic of Kazakhstan it is spoken, particularly, in relations on
use of natural resources and preservation of the environment, the
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civil legislation is applied in cases when these relations are not ad-
justed by the legislation on use of natural resources and preservation
of the environment. Anyway, there is applied not only the civil le-
gislation in the given sphere.

Thus, the analysis of the status of the state as the subject of
imperious attitudes and the legislation regulating its role in sphere
of economy, allows making the following conclusions:

1. The state as the subject of administrative - legal relations,
proceeding from the sovereignty and interests of national security,
has the right to interfere actively and to influence procedure pas-
sive (by lawful inactivity) and the maintenance of relations about
alienation of a part of the right for mineral resource use within the
limits of the competence of the state bodies established by the cur-
rent legislation, that is to resolve transfer the right for mineral re-
source use to another one or to reject it. Simultaneousty as the par-
ticipant of civil-law relations of the state has the right to get an
alienated share in a package of the project on mineral resource use,
and the contract companies should recognize its lawful priority in
this part.

2. The remedial norm about the preliminary writing notification
of Plenipotentiary body about the partial transfer of the right for
mineral resource use under the contract on mineral resource use to
the third side is a component part of the control function of the gov-
ernment. To give such sanction or reject it refers to the exclusive
competence of the state. As the state under the legislation (clause
14 of the Decrees «About mineral resources and mineral resource
use» in old and new edition) has the right of delivering the sanction
to transfer the right for mineral resource use to the mineral resource
user intending to transfer the right must address to the state body
with the application (request) for such sanction, instead of notifi-
cation about his intention.

3. The state has the right to offer partial transfer of the right for
mineral resource use under the contract on mineral resource use to
the Kazakhstan commodity producer. It follows from the require-
ment of maintenance of economic security of the country (para-
graph 10 of clause 18 of the Law «About national security of the
Republic of Kazakhstan»). A withdrawal and deviation from this
legislative requirement inevitably can lead to negative consequenc-
es, to threat of undermining of economic interests of the country.
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Question 2. Can the foreign right be applied fully to such
transaction taking into account the analysis of a question of sale of
the right for mineral resource use and according to clauses 1090 and
1091 of the Civil Code of the Republic of Kazakhstan?

The ans wer. The clause 1090 of the Civil Code of the
Republic of Kazakhstan contains the important statement about
public law. Particularly, in paragraph 1 of clause 1090 is established,
that «The foreign right is not applied in cases when its use would
contradict bases of the law and order of the Republic of Kazakhstan
(the public order of the Republic of Kazakhstan). In these cases the
right of the Republic of Kazakhstan» should be applied. Questions
about national security and imperative public — legal rules can be
considered by the sufficient basis for not use in the certain cases of
the foreign right though the sides and have already agreed about its
application. Similar statements are typical for the legislation of many
countries, are widely known and recognized in the theory of the
international private law though are put into practice seldom.
considered as some kind of «safety valve».

Similar «safety lock» is incorporated as well in the contents of
clause 1091 of the Civil Code of the Republic of Kazakhstan as the
certain insurance of national interests of Kazakhstan. The rule about
observance of imperative norms of legislation of the Civil Code of
the Republic of Kazakhstan is established in paragraph 1 of clause
1091. Certainly, the speech is not about any imperative norms, but
an opportunity of their priority before norms of the foreign
legislation. The sides have already agreed that its application will
be preferable in the case of collision of norms. Public - legal
imperative norms or the mixed norms (with elements of private and
public - legal contents), with the «boundary» content that is
especially typical for the legislation about mineral resource use. The
priority of imperative norms of the national legislation before the
foreign right is fixed, for example, in the legislation of Switzerland.
Germany, in the Roman convention of the countries of the Common
Market of 1980.

The imperative norms indicated in the Decree of the President
of the Republic of Kazakhstan, valid by the Law «About mincral
resources and mineral resource use» from January, 27, 1996 are
subject to unconditional application irrespective of whether there
has been discussed the Agreement about the division of production
or not. Particularly, the speech is about paragraph 14 of the named
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Decree in initial edition and with the changes brought from 11.08.99.
and about delivery of the sanction to transfer of the right for mineral
resource use to other person. The basic difference between former
and new edition of the text of clause will consist in change of the
state body, which is giving out the sanction. This function of the
Government is transferred to the authorized body that is to the
Ministry. However, the essence has remained former: transferring
the right for mineral resource use is carried out only from the
sanction of the state body. If there has been established other order
of transfer of the right for mineral resource use in the Agreement
about the division of production even referring to the applicable
foreign right it would be in the obvious contradiction from paragraph
1 of clause 1091of the civil Code of the Republic of Kazakhstan
and paragraph 14 of the Decree of President of the Republic of
Kazakhstan valid by the Law, «About mineral resources and mineral
resource use» in initial and new edition.

the foreign right cannot be applicable fully in transactions on
sale of the right for mineral resource use in the Republic of
Kazakhstan and where such application is stipulated and should be
considered and estimated within the frameworks of the public - legal
priority of the state in these transactions.

Question 3. When will the transaction on sale of the right for
mineral resource use (its parts) be considered completed in accordance
with clausel55 of the Civil code of the Republic of Kazakhstan and
clause 14 of the Decree of the President of the Republic of Kazakhstan
valid by the Law, «About mineral resources and mineral resource
use»?

The answer. The transaction on mineral resource use
concerns to proceeding legal relations. It can be considered
completed on exhaustion of its contents and then it becomes the
archival document. The transaction is carried out and executed stage
by stage and its each stage has the end, which is only an element of
proceeding relations. Each act of the state (its authorized body),
sanctioning, confirming and recognizing the certain action within
the framework of the transaction can be considered as completed,
but only in relative sense.

The legislation establishes the order and procedure of giving
completeness to separate stages of contract relations and the actions
connected to them (for example, the end of a stage of the conclusion
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of the transaction) by competent body of the state. Thus, allowing
methods are dominating which refers to powers of public authority.
So, in paragraph 1-2 of clause 14 of the Decrees of the President of
the Republic of Kazakhstan valid by the Law, from January 27,
1996 No 2828 «About mineral resources and mineral resource use
(with the subsequent changes) are established:

1. Transfer of the right to other person by the mineral resourcc
user, carried out on a paid or free-of -charge basis, including transfer
as a payment in the capital of the created judicial person, except of
transfer of the right in a pledge, is carried out only by the sanction
of Competent body (the representative state body).

2. The sanction of Competent body (the authorized state body)
to transfer of the right for mineral resource use to the concrete person
is given separately in each case of such transfer. The establishment
of common sanction of mineral resource user to transfer of the right
for mineral resource use to any person under discretion minecral
resource use is not supposed in the Contract (in cases when the
Contract was concluded).

Transfer is impossible without such sanction of the state
competent body irrespective of the fact what was written down in
the Contract or what the person would desire to acquire the right
for mineral resource use in the result of its transfer to them.
Otherwise, according to clause 5 without the state sanction the
transaction will be considered void from the moment of its
conclusion.

In paragraphs 9-1 of the same clause 14 of the given Decree the
opportunity of refusal of Competent body in delivery of the sanction
to transfer of the right for mineral resource use is stipulated under
certain conditions.

It is necessary to note, that the considered Decree does not oblige
competent body to give out the sanction and to make renewal and
registration of the transaction or in the certain term. In case if the
sanction is not given, the transaction cannot be accomplished and
completed at this stage. Thus, it is possible to consider, that there is the
opportunity of passive, lawful inactive regulation of the question will
the right for mineral resource use be transferred or not to anyone by the
legislation of the Republic of Kazakhstan.

Hence, without participation of the state body mentioned in
question 3, the stage of the transaction cannot be considered
completed.
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Question 4. Ina caseif the Contract company has already
directed the necessary notification to Plenipotentiary body and signed
contracts of sale and purchase of a share in the project, planning to
carry out re-sale of the rights and circumstances according to the
Agreement about the division of production, then according to
conditions of the Agreement about the division of production and
applicable law, the Government of the Republic of Kazakhstan has
the right, being license body according to the legislation of the
Republic of Kazakhstan at the moment of conclusion of the Agreement
about the division of production and speaking on behalf of the state
as the exclusive proprietor on mineral resources, actually, to interfere
the process of transaction and to declare the desire to get an alienated
share on equal conditions which have been offered to other buyers?

The answer. The answer to this question is covered with the
answer to the third question. The competent state body has the right
not to authorize, refrain its delivery until participants of a consortium
will come to the agreement about the possible optimal for all and
especially for the Republic of Kazakhstan to transfer the right for
mineral resource use and the person who is the most expedient. The
Competent body is ready to give out the corresponding sanction to
that person and then to make necessary renewal of the contract and
its registration.

Taking into account national interests and basing on norms of
the current legislation, the Government can actively and passively
actually interfere into the process of transaction. It declares and
proves the desire to get an alienated share on equal conditions, which
has been offered to other buyers as the optimal variant of the
coordination of interests. The given transaction cannot be made
without the permission of competent body. It is important to find
optimal variant of the decision of the problem for all participants of
relations taking into account necessary on circumstances, high legal
and political position of the state and its national interests.

QuestionS5. Could you name the concrete norms of the
legislation of the Republic of Kazakhstan by which the Government
of the Republic of Kazakhstan should be guided during the intervention
in process of realization of the mentioned transaction.

The ans wer. They are shown in answers to questions 1-4.
To such norms can be related: paragraphs 1,2,5, 9-1 of clause 14 of
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the Decrees of the President the Republic of Kazakhstan valid by
the law, from January, 27, 1996 Ne 2828 «About mineral resourccs
and mineral resource use» (with the subsequent changes); clauses
1090 and 1091 of the Civil Code of the Republic of Kazakhstan;
points 1), 3), 4), 10) of paragraph | of clause 18 (Maintenancc of
economic security) of the Law of the Republic of Kazakhstan
«About national security of the Republic of Kazakhstan», etc.

It is important, that the state (its bodies) could operate according
to the Constitution of the Republic of Kazakhstan and other acis
concerning national and strategic direction of the country at
formation of legal space and in its frameworks of contract relations.

The President of the National

Academy of Sciences,

the academician of NAS

of the Republic of Kazakhstan,
M.Zhurinov

Expert group

The Head of the commission
of experts
the academician of NAS
of the Republic of Kazakhstan,
the doctor of jurisprudence,
the professor
S.Zimanoy

The doctor of jurisprudence,
the professor
V.Uvarov

The doctor of jurisprudence,
the professor
8. Udartsev

The candidate of jurisprudence
E Nurpeisov



MPUNJNIOXEHUSA



Cymresiveno ML K.

TOCYIJAPCTBO 1 KOHTPAKTBI!

B 1Byx pecnyGIHKaHCKKMX U3AaHUSIX TIOUTH OMHOBPEMEHHO f10-
sasunucek ctathi C. 3. 3uManoBa — B «FOpuanueckoii razere» noj
HasBaHueM «KoHTpakT Ha Henponosb3osanues (Ne 41 ot 26 mag
2004 rona) u B «KazaxcraHckoii npasae» «IHBECTOP Y1 KOHTPAKTbI»
(B HOMepe 32 28 Mast 2004 roga). C npucyimm 6JeCKOM aKageMHK
C. 3. 3uMaHOB OTCTaUBaeT HHTEPECH FOCYAAapCTBa U Hapoa B 6oprLie
MIPOTUB HHOCTPAHHBIX HHBECTOPOB. YT0 KacaeTcs HHOCTPaHHBIX HH-
BECTODOB, TO sl NPOdeCcCHOHATIBHO 3aHUMAIOCh KOHTPAKTAMM C UHO-
CTPaHHBIMU WHBECTOPAMH yXe Oosiee 15 1eT u Mory NoaTBepIauTh,
910 GbLTM CJIyYaM ylleMICHHS] HalMOHAIBLHBIX HHTEPECOB pecnyd-
JIUKY, KOTMIa, MOMb3ysSICh HEKOMIIETEHTHOCThIO U KOPPYMITHPOBAH-
HOCTBIO Ka3aXCTAaHCKUX YHHOBHHKOB, HECOBEPLUIEHCTBOM 3aKOHO-
JIaTeJIbCTBa, MHBECTOpaM YIaBajoch MOJyuaTh HeoOOCHOBAHHbIC
MPUBUJIETUH M CBEPXITPHOLLTH. OfiHaKo 13 Hebosb1IoTo (hakTa, CBSi-
3aHHOTO C OTHMM AononHeHueM K 3akoHy PK «O Heapax v Hexpo-
MTOJTb30BaHWM», TOCTIONNH 3UMAHOB Pa3BepHY LEYIO KOHLETLIHIO
B3aMMOOTHOINEHMI FOCYAapCTBA M MHBECTOPOB, — CUMTAET aKaje-
muk HAH PK M. CyneiimeHoB.

A ¢ enyboxum yeaxcenues omuowves K axademuxy C. 3. 3umarosy,
8bL0aIOUEMYCS YHEHOMY 6 00AaCMU MeopUU U UCIMOPUU 20CY0apCmea U
npasa, nampuapxy Ka3axcimanckoil Iop UOUHecKol HAYKU, HO € URA0I -
HOU UM KOHIYenyuel s He soey coeracumscs, ubo & cmamee 0su1a coeia-
Ha NonsIMKa nOKoAe6ams 0CHOBb! paANCOaHCK020 NPABA — HAYKU, KO-
mopoli s cayucy boree 40 aem.

JIBa noaxoaa K pa3rpaHHYeHUI0 MyOJHYHOrO H YACTHOTO

PriHOYHAst 5KOHOMHKA, C KOTOpOW HEpa3pbiBHO CBA3aHBI Npa-
BOBO€ rocyaapCTBO U rpa>KJaHCKoe 0oO0lLIeCTBO U K MOCTPOECHIHIO
KOTOpOU CTpeMUTCS KazaxcTaH, npeanonaracT YeTKoC pasacleriie

! Xypnan «lOpuct». 2004, Ne 7.
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11y 0JIMYHO-NIPaBOBO# K YacTHOMpaBoBoit cdep. Ha HeobxoauMocTh
pa3rpaHUyeHust NyOIUYHOro Npaga H YacTHOTO MpaBa obpalyaercs
cricliMalibHOe BHMMaHWe B KoHileniyu npaBoBoit noiuTuky Pec-
nyonaukyu Kazaxcran, yTepxieHHoi Yxazom Ilpesunaenta PK or
20 okTsi0pst 2002 roga. B KOHUEMIIMHU HOATBEPXKAAETCS TAKXe Heo0~
XOAUMOCTh CODJIIOACHHUS (PYHAAMEHTaTbHLIX OCHOB FPaXIaHCKOTO
3aKOHOIATENbCTBA, BaXHEHWILISH U3 KOTOPBIX SIBASIETCH PABCHCTBO
CyOBEKTORB.

Mexay TeM MocjiefHHe HECKOILKO JIeT Mbl ¢ TPEBOrOi 0TMeYa-
cM HabupalolMii Bce D0AbIIMIT pa3Max OTKAT OT NPHHLMUIOB Pbl-
HOYHOM 3KOHOMHMKH. Bce Ooiniee ycuiuBaeTcs HE0OO0CHOBaHHOE
BMELLIaTeIbCTBO YUHOBHUKOB B XO351CTREHHYIO e Te/IbHOCTh NPEJi-
NPUSATUI, IIHMPUTCH YUCJIO 3aKOHOB, NpeAyCcMaTpUBaIONIMX YBEIU-
yeHHe JIMLIEH3UPOBAHMSI, CEPTH(ULIMPOBAHHS, COTIaCOBaHM S U IIPO-
4uX paspeliuTeNbHbIX npouenyp. Bee ato BBoauTCs noja ¢iaroM
YCHIEHUS] KOHTPOJIMPYIOLUEi 1 peryIMpyloUleil posiv rocyaapcTaa,
3AUINTEI TOCYAaPCTBEHHBLIX MHTEPECOB U UHTEPECOB Hapoia.

OnHaKo HepeaKo 3a 3TUM CTOST HE TOCYAAPCTBEHHbIE HHTEpe-
Cbl, & BEIOMCTBEHHbIC KOPNOPAaTUBHbIE UHTEPECHl YUHOBHUKOB,
OLITAIOIUXCS HOJIYUHTh AMsl ce0s1 0DOCHOBaHHBIE U HEOOOCHOBaH-
Hble JIbrOTHl ¥ NPEeUMYILECTBA, BO3MOXHOCTbh YTO-HHOYIb pa3pe-
warhk ¥ nuleH3uposars. M 3Ta TeHaeHuns, HaripaBjieHHas Ha To,
4TOOH! CY3UTh IPEAEibl IPYMEHEHUS YACTHOIIPABOBbIX OTHOLLIEHHUH,
VCUJIMTb FOCYAApCTBEHHOE BMENIATENLCTBO, IPeAOCTaBUThL FOCYAap-
CTBY B YaCTHOIIPABOBbBIX OTHOLLIEHUSIX OHOCTOPOHHHE JILIOTHI, I1pe-
UMYILECTBA U TPUOPHMTETDI, DT TEHACHUMS YCUIHBAETCS! U paclliy-
psieTcs.

[Nocneanue ronpi Mbl ¢ iipodeccopom 0. I'. bacuHbIM Beaem
6opb0y 3a pasrpaHuyeHue NMPUHLMNIOB NYONUYHOrO U YaCTHOTO
peryJupoBaHusi. Mbl NpoBe/id MEXAYHAPOLHYI KOHGMEPEHLHIO,
NOCBSLICHHYIO pa3rpaHU4yeHMI0 NyOJIMYHOrO M YacTHOTO Mpasa,
MOCTABUJIM BOMPOC O pOjiM FocynapcTsa Ha 3acefaHuy CogeTa 10
npaBoBoit nojutuke npu Tlpesuserte PK, NocTosiHHO BhICTyNaeM
110 BOIpocaM nyGanyHOro ¥ 4acTHOrO pasa B [eYaTH.

K GonblioMy coxayeHuio, ctaths C. 3. 3MMaHOBa BOJILHO
1111 HEBOJILHO CTaNa MICOOTHYECKUM 00O0CHOBAaHUEM BbilieyKa-
32HHOM TeHIEHUUH, 00OCHOBAHNWEM MTO3ULNH, OTIPABALIBAIOIIEH TO-
CyIapcTBO M OTHOCTOPOHHE Hapyluaiouleii npuHSThe Ha cedst 004-
3ATENbCTBRA.
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3aHHMaeT JI rocyJapcTso ocofoe NoJoKeHUue B KOHTpaKTax?

I1aBHast uiest cTaTby 3aKJOYaeTcsl B TOM, YTO FOCYAAapCTBO B
KOHTpaKTe 3aHUMaeT 0coboe MoJoXeHue, IOCKOJbKY 3eCh JeicT-
BYIOT Hayajla He TOJIbKO YacTHOro, HO U MyGuyHoro npaea. CaMo
ydacTue FOCyIapcTBa B KOHTPAKTE [PUJIAET KOHTPAKTHBIM OTHOLIIC-
HHUSIM «HEPaBEHCTBO B PABEHCTBE».

YT0oOb ONpOBEPTHYTH 3TU [TOCTPOESHMS C TIO3UUMHY IPAXKIAHCKO-
ro npasa, He Tpedyercs ocobbix ycuauit. CornacHo ['pakaaHcKoMy
xonekcy Pecriy6iukn KazaxcraH rocynapctso, BCTyIast B KOHTPaKT-
Hble OTHOWIEHUS!, BLICTYNAeT TAKUM Xe€ CYOBEKTOM IPaxJaHCKOTO
npaBa, Kak Gu3Mueckue U wopuandyeckue nuua. K rocynapcTtey B
3TUX CAyYasix MpUMeHsIoTcs HopMbl ['K O IOpHAMUYECKUX NHILaX.
Hukakoit ocoboit poau ¥ HUKaKOro HapyiueHUst IPUHLIKAIA paBCH-
CTBa YYaCTHUKOB. Takue e MoJIoXeHUs 3aKperlieHb! B IpaxaaH-
CKOM 3aKOHOIAaTeNIbCTRe Bcero Mupa. Hanpumep, B rpaxXIaHCKoM
Konekce ['py3uu rocynapcTBO TIpsSIMO Ha3BaHO IOPUIMYECKHUM JTi-
LOM.

OJHaKo sl YYBCTBYIO, YTO CTOPOHHUKOB 0c060it posu rocynap-
CTBA B KOHTPAKTaX 3TH apTryMeHTbI He yOeXAaloT, TaK KaK OHH CUH-
TaloT, YTO K KOHTPAKTaM C ydacTHeM rocylnapcTBa, B 4aCTHOCTH, K
KOHTpPaKTaM Ha HeJIporoJib30oBaHue, HopMbi I K He npruMeHUMbI WK
TIPUMEHHMMBI ¢ oroBopkaMi. IToMHUTe: «HepaBeHCTBO B PABEHCTRE.
Kak nuinetcd B crathe: «[JocTynaTt o paBeHCTBE CTOPOH B KOHTPaK-
Te NpEeAnosaraeT U paBeHCTBO NIPU3HAHUS POJIM TOCYIAPCTBA KaK
0co00ro CyOBEKTA B 3THX OTHOLIEHUAX». HeBONbHO MPUXOAUT Ha
yM 3HaMeHUTas (ppasza u3 PyTypucTHUECKOro poMaHa Opyssia
«CKOTHBIH ABOp»: «Bce XXMBOTHBIE paBHbI, HO CBMHbU BCE Xe€ He-
MHOXEUYKO paBHee».

ITosToMy 51 BO3bMY B KauecTBe pUMepa 1S aHaA132a He TpaxK-
JIAHCKOE, a MeXAYHapoIHOe IPABo, I7Ie CyBepeHHbIe GyHKUMH ro-
cynapcrBa nposiBisiioTes 6osee YeTKo.

I1poU3BOAHBIM OT TOHATUS CYBEPEHUTETA SIBASETCS UMMYHITCT
rocyaapcTsa oT cynebHoro npecjieioBaHusi. MHOro et B TeOpHH
MEXIYHAPOAHOTO NpaBa ToCNoACTBOBANA KOHUENUIUS abCOIOTHO-
TO UMMYHHUTETA: TOCYNAapPCTBO HH MPU KAKUX OOCTOSITENBCTBAX HE
MOXET ObITh MPUBJEUYEHO K OTBETCTBEHHOCTH B CyJaX Apyroro ro-
CylapcTBa. DTO BbIpaXkanoch B U3BECTHOM (popMyJie «par in parem
non habet jurisdictionem» («paBHblit Hall paBHbIM He UMeeT KpHC-
OUKLHWH»).
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CropoHHNKaM 0coboii poay rocynapcTsa B AI00bIX OTHOLIEHU-
X TAKOE TIONIOXEHHE KaXXEeTCs HOpMAIbHBIM U ceifyac. OIHaKo BO
BCeM OCTaJIbHOM MUPE OTHOLIIeHKe K UIMMYHUTETY TOCYNapCcTBa pe3-
KO [TOMEHSIJIOCh.

[ocnoacTBytouleii cTana Teops (pyHKUHOHATBHOTO UM O'pa-
HHYeHHOTo UMMYHMTeTa. COTiacHO eit rocy1apcTBO BCeraa noJib3y-
eTCcsl UMMYHMTETOM, KOT/Ia OHO AeHCTBYET KaK CYBEPEH, COBEPILAET
aKT BJacTBoBaHMsl. ECliM e rocyaapcTBO 3aKJII0YaeT KOHTPAKThI C
YaCTHBIMM JIMLIAMM, OCYILECTBJISIET BHEUIHETOPIOBbIE OlepaLui,
3aHUMAaeTCs KaKoU-1ubo KoMMepueckolt NesITeNbHOCTBIO, TO OHO
UMMYHUTETOM He nosab3yetcst. Ceifuac BoO MHOTMX TOCylIapcTBax
NPHHATH 3aKOHbl 06 UMMYHWTETaX MHOCTPaHHBIX FOCYAApCTB, B
COOTBETCTBUU C KOTOPBIMH FOCYNAPCTBO JIMILAETCS UMMYHMUTETA,
€CJIM OHO BCTYIWJIO B YACTHOIIPABOBbie OTHOLHEHHSI (HapuMep,
«KoMMepuecKasl IesTe/bHOCTh, OCYLUECTBIIsIeMast MHOCTpaHHbIM
rocynapcTBoM B CoeluHeHHbiX LLTaTax, Uik feHCTBHE, COBEPLLEH-
Hoe 3a npeaenamy CoenvHeHHbix 11ITaToB B CBA3M ¢ KOMMepuec-
KO¥ IeTeIbHOCTBIO MHOCTPaHHOTO rocynapcTBa BHe CoelMHEHHBIX
[lITaToB, ecnu 3TO AelicTBHE UMeO MpsiMble nochencTsus i Co-
ennHeHHbIX HITatoe» — § 1605 (a) 2 3akoHa CIIA 06 uMMyHUTETax
MHOCTPaHHLIX rocygapcTs 1976 rona).

Crpansl EC npunsinu Espornefickyio KOHBEHUMIO 00 MMMYHH-
Tete rocyaapcts 16 Mast 1972 r. KoMuccnst MeXIyHapoAHOro rpasa
OOH B 1991 romy npuHsIa NpoeKT cTaTell 06 UMMYHUTETAX TOCY-
JIapCTB M UX COOCTBEHHOCTH.

axe B Tex CTpaHax, I'lie elte HeT TaK|X 3aKOHOB, CY/ibl MPUHU-
MAatoT pellieHUsI, OCHOBaHHble Ha TCOPUM OrPaHUUEHHOIO HMMYHU-
TeTa (HalpuMep, pelieHus] KOHCTUTYLHoHHoro cyna OPI B 1962 u
1963 romax 1o BonpocaM UMMYHHTETA).

Takum 06pa3oM, NPaKTHYECKH BECh MUP MEPEXOIUT K ITPHU3HA-
HMIO TOTO, 4TO TOCYAApPCTBO, BCTYMAst B YACTHOMPAaBOBbie OTHOLLE-
HUS, BbICTyHaeT KakK oObIYHbIi CyOheKT YacTHOro rnpasa, Tepsio-
U1K CBOY BIACTHO-TPaBOBble HYHKUUMU M [IPaBO Ha CyAeGHbLIA M-
MYHHUTET. To, 4TO MBI IpUACPKUBAEMCSI UHO TOUKH 3peHUS, HUKO-
ro He BojiHyeT. IIpi paccMOTpeHUM OIHOrO KOHKPETHOTO fIesa NMpa-
BUTENILCTBO Kutas 3asiBuiio, uto Kurait npuaepxubaercs Teopun
abCOJIIOTHOTO UMMYHHUTETA, MOITOMY TEOPUST OrPaHUYEHHOTO M-
MYHMUTETa He MOXET ObITh K HeMy NpuMeHeHa. OnHako cyn CLLA
He [PHHSI 3TH TOBOAbl BO BHUMaHHe.

[ToaToMy B HacTosILIee BpeMst COXMIAch MapafoKcaibHas Cu-
Tyauusi: [IpaButenscTBo 1 HanonanbHbiit 6aHk PK npusiekalor x
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TPaXIaHCKO-TIPABOBOM OTBETCTBEHHOCTH N0 BCEMY MHDY, @ MBI B
CBOMX CY/IaX HE MOXEM PACCMOTDPETHL MCK K MHOCTPAHHOMY rocCy-
JapcTBy 6e3 ero corfacus, HOTOMY YTO Mbl, XOTsl ¥ IIPOBO3IJIACHIIU
NIpMMEHEHHE TEOPUM OTPAHUUYEHHOTO MMMYHHUTETA, HO ClIEUMallb-
HOIO 3aKOHa 00 UMMYHUTETE MHOCTPaHHLIX FOCYIAPCTB A0 CUX [10P
He NPUHATIN.

OcobenHocTH MnpeaocTaBJeHHs HeJAP B N0Jb30BaAHNE

Opnnako B ctathe C. 3. 3uMaHOBa OTCTauBaeTCs ellle U 0COObIi
XapaKTep KOHTPAaKTOB Ha HeAponoJib30BaHUe, HCXOIS [P 3TOM U3
TOT0, YTO TOCYAApCTRO 06/1a4aeT UCKIIIOUHUTELHBIM ITPABOM COO-
CTBEHHOCTU Ha HeZpa, ¥ 3T0 oOyclaBiIUBaeT ero ocofylo posib C
BJIACTHO-PACTIOPSANTENbHBIMU HYHKLIUSIMHU, BEIXOISIIMMHU 32 [Ipe-
JIeJIbl KOHTPaKTa.

To, 4TO rocyIapcTBO ABASETCS UCKIIIOUUTE/IbHBIM COOCTBEHH-
KOM HeJlp, He BbI3bIBaeT COMHEHMI, KaK Y TO, 4TO TOJIbKO rocynap-
CTBO BIIpaBe pacrnopskaThcsd Heapamu. OaHaKo NyTH U Crnocolbl
pacrnopsixXeHUs MOTYT ObITh pas3fIM4Hbl. BEIOOpP UX ABASETCS BOJei
FOCYAApCTBa U JOJIKEeH ObITh 3aKpeTjieH B 3aKOHaX TOCy1apCcTBa.

B Mupe cylecTByeT ABa OCHOBHBIX CIIocoba MpeXoCcTaBleHHs
HeZlp B [I0JIb30BaHNE — JIMLEeH3Ust 1 KOHTpaKT. [1pu TULEH3WOHHOM
CHCTEME MEXJIY I'OCYIAPCTBOM U HeIpOMNONb30BaTe/leM BOSHUKAIOT
YUCTO BJIACTHO-pACHOPSIAUTEIbHBIE, aIMUHUCTPATUBHbIE OTHOLLIE-
Hus. FocynapcTBo onpenenisieT yCaOBUS BblAaUM JTULIEH3HH, HHBEC-
TOp NprHMMaeT ux. Ho naxe B 3ToM clydyae rocyaapcTBO He MOXET
NPOU3BOJILHO OTO3BATH UM M3MEHWTh YCJIOBUS NKLICH3UM. B ciy-
yae HeoOOCHOBaHHOTO OT3biBa WJIM MU3MEHEHUS JULUEH3UU MHBEC-
TOP BIpaBe 0OpaTUTHCA B CY U NOTPeBGoBaThL COONMIOICHMS YCIOBUH
BbIIAHHOM JIMLEH3UN WU BO3MELIeHUS YOBITKOB.

HpyruM criocoboM aBRseTCs 3aKiifoYeHHe KOHTPAKTa Ha Hellpo-
MONEL30BaHMe, 1 B cliyyae BLIOOpa 3TOTO Citocoda rocyaapCcTBo ne-
PEXOIUT LIEJIMKOM Ha rpaXAaHCKO-NPaBOBbIE PEJbChi (CaMo, 400-
POBOJIbHO, CAMOCTOSATEIbHO) U OTCTYNMTL OT FpaXkJAaHCKO-IpaBo-
BbIX TIPUHLIMIIOB (TIPEX/e BCEro paBeHCTBA CTOPOH, HENNPUKOCHO-
BEHHOCTH COOCTBEHHOCTH, HeIOMYCTUMOCTH MPOU3BONBHOIO BMe-
wIaTeaLCTBa KOro-Jinbo B yactHele aena — cM. cT. 2 ['K) oHo He
BrpaBe. TeM GoJjlee 3TO KacaeTcsl CIyuyaes, Koraa rocyaapcTBo $iB-
JISeTCs! YYaCTHUKOM X03sHCTBeHHOT 0 TOBAPHILIECTBA WY aKLIMOHED-
HOro obOiliecTBa. B TakoM ToBapulleCTBe rocydapcTBO SIBASETCS
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ODBIYHBIM YYaCTHUKOM, coBeTBeHHOCTH Takoro TOO unu AO, naxe
ecv 100% ero akuuii MpUHAJUIEXAT rOCYAapcTRY, yXe He rocyaap-
CTBEHHas1, a YacTHasi co6CTBeHHOCTb. U 31ech AeliCTBYIOT yXe Hop-
Mbl HE rOCYIapCTBEHHOTO MM aIMUHUCTPATUBHOTO MpaBa, a Kop-
MOPAaTUBHOrO (rpaXaaHCKOro) npapa.

KaszaxctaH Bbibpan cMeIHaHHYI0, JIMIEH3UOHHO-KOHTPAKTHYIO
CHUCTEMY, HO 9Ta CUCTEMA KaK CMelllaHHast Morjia 6biTh TONLKO Bpe-
MEHHOM, HaJ10 ObIJIO ITepeXOIUTh WIH K TULHEH3MOHHOM, WK K KOHT-
pakTHOM. [Tocne 6ypHbIX 0OCcyXAeHUI 3aKoHonaTe b B 1999 rony
BbIOPA] KOHTPAKTHYIO cucTeMY. MOXHO KPUTHKOBATh 3TOT BLIGOP,
BO3MYILAThCS, OOBUHATL 3aKOHOMATEISI B NIpeaaTeNbCTBe UHTepe-
COB HapoJa, HO 3TO 3aKOH, ¥ €ro Haao BBITONHATE. JIl06oe oTcTyN-
JIEHHE OT rpaXKAaHCKO-TPaBOBbIX MPUHUIUIIOB 10 TeX MOp, MoKa He
OTMeHeHa KOHTPaKTHasl CUCTeMa, eCTh HapylleHHe coDCTBEeHHOMH
BOJIU FOCYAapCTBa.

3akon PK «O nauuoHalbHO#H 0e301acCHOCTH
Pecnyonanku Kazaxcran»

CoBepliiieHHO He060CHOBAHHLIMU U He MUMEIOIIUMH HUKAKOTo
OTHOLIEHUS K NpobaeMe BLITNAIAT cchbUIKM Ha 3akoH PK «O nanu-
OHaNbHOI 6e3onacHocTy Pecny6nuku KazaxcraH». [lenaercs ccoii-
Ka Ha 1. 3 cT. 18 3akoHa: TpeGoBaHUs Mo odecneyeHUIO HallMOHAITb-
HO# 6€30MaCHOCTH YIUTBIBAIOTCS IPU 3aKJTIOUEHHUH KOHTPAKTOB [10
WCTIOJIL30BAHHMIO cTpaTerudeckux pecypcoB PK, BbITIONIHEHNH 3THX
KOHTPaKTOB M KOHTPOJIe 3a HX HcnloJiHeHUueM. OOpaThTe BHUMaHHE:
3aKJIt0YeHKe, BLINOJIHEHWE U KOHTPOJIb 32 UcTtosiHeHHeM. Ho Huye-
o He TOBOPUTCS O BO3MOXHOCTH HEODOCHOBAHHOTO M3MEHEHHS
YCJIOBUI KOHTpAKTA.

Henaetcs ccblka Ha M. 2 ¢T. 18 3akoHa: rocyaapcTBo ¢ cobio-
JIeHUEeM rapaHTMWi, NpeAoCTaBIeHHbIX HHOCTPaHHbIM HHBECTOPAM,
OCYUIECTBJISIET KOHTPOJIb 32 COCTOSIHUEM M UCII0/1b30BaHUEM 00beK-
TOB 9KOHOMUKY KazaxcTaHa, HaXOASILIMXCS B YIIPABJIEHUH WK coD-
CTBEHHOCTH MHOCTPAHHBIX OPraHM3alUi M OpraHU3alluii ¢ UHOCT-
paHHBIM yuacTueM. Bce oueHb NpaBuJIbHO HAMUCAHO B 1. 2 CT. 18
3aKoHa, Mbl LeJIMKOM NojJiepXKhBaeM ero nonoxeHus. Ho Hero-
HSITHO, KaKOe OTHOLIeHWE UMEeeT 3TOT MYyHKT K HElIpaBOMEPHOMY
BMeLIaTe/IbCTBY FOCY1apCTBa BO BHYTPEHHUE OTHOLLIEHUSI YUaCTHU-
KOB TaKMX opraHu3aumii, Tem 6ojiee uro B 11. 2 ¢T. 18 npsiMo ckasa-
HO: «...C CODJIIOAEHUEM rapaHTHi, TPeIOCTABIEHHBIX HHOCTPAHHbIM
MHBECTOpaM».
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KpoMe Toro, ciienyeT yuuThiBaTh, YTO ONHUM U3 OCHOBHBIX IPUH-
LMIOB [1IPH OCYLUECTBJIEHHH AESTENLHOCTH 10 0becnieyeHnio Hallk-
OHaJIbHOM 6e30I1aCHOCTH ABJIAETCS MPUHLIMI 3aKOHHOCTH (TIOANYHKT
1) ¢1. 3 3akoHa PK «O HauvoHanbHOM Ge30macHocTH PecnyOnuki
Kazaxcrtan»).

YTo 00Mmero Mexiay rpa)IaHcKUM NPaBoM H
rpaXKJaHCKHUM 00mecTBoM?

PeBoIIOLOHHBIMY U JIOMAIOIIMMH BCE NPELCTABAEHUS O CUCTE-
Me I1paBa U B TO X€ BpeMsi abCO/IOTHO HElOKa3yeMbIMHU SBJISIOTCH
paccyXIeHUsl aBTopa O HaIMYHK I'PaXkIaHCKO-PaBOBLIX OTHOLLIC-
HUIi B LLIKPOKOM CMBbICJIE CJIOBA, O TOM, uTO ' paxAaHCKMi KOEKC B
€ro LIMPOKOM U CMBICJIOBOM MOHUMAaHMH OXBaThIBAET 3aKOHBI Fpax-
JIAHCKOTO OBIIECTBA KaK TAKOBOI'0, TO €CTh BCIO COBOKYITHOCTb IIpa-
BOBBIX OTHOILIEHHUH B FpaXXJaHCKOM OOILECTBE, B TOM YHCJie OTHO-
1IeHKS, OOBIUHO UMEHYEMBIE YTOJIOBHO-TPABOBBIMU, TOCYAaPCTBEH-
HO-TIPABOBbIMH, KOTOPBIE HbIHE BbiBEACHBI 113 0(DOPMJIEHHOTO O(H-
uMasbHo ['paxnpaHckoro koaekca PK B oTAesbHbIE U OTHOCUTEb-
HO CaMOCTOATENILHbIE OTPACIIH PaXAAHCKUX OOLLECTBEHHDIX OTHO-
IIEHHIA.

DTU pacCyXIeHHUS HeJIb3s IPU3HaThL 000CHOBAHHBIMU.

Bo-nepgsix, C. 3. 3uMaHoB caM cebe NpoTHUROpedUT. ECiiu iIpo-
JOJIXKMTh MPUBENeHHbIe YTBEPXKIEHUS, TO MOJIyUaeTCsl, YTO Ipax-
JAHCKOE MpaBo MePBUYHO, a BCE OCTajlbHble OTPAClIK, B TOM YUCe
FOCYZapCTBEHHO-TIPaBOBbI€, BbIILLIM U3 HETO M, CIEA0BATENIbHO, BTO-
PUUHBI.

Bo-BTOpBIX, 31€Ch UMEET MECTO CMellIeHHE ABYX Pa3/iIMUHbIX [10-
HSITHI — «TpaXXIaHCKOE NPaBO» U «IpaxkaaHcKoe ob1ecTBo». I pax-
JlaHCKOe MPaBo Kak MOHSTHE AABHO IOTEPSUIO CBSI3b C MOHSTHEM,
13 KOTOPOT'O OHO BBIILIO, — «OTHOLIEHHUS MEXY IpaKaaHaMii».
Ceifyac JbBUMHYIO JIOJIIO B OTHOIIEHUSX, PETYIHPYEMbIX IPaXIaH-
CKUM [IPaBOM, 3aHMMAIOT OTHOILUEHUS C YUYaCTHEM HOPUINYECKHX
Jiuu. BaXHyio posib MrparoT M OTHOLIEHHS C Y4YaCTHEM TOCYAApCTRA.
[ToHsiTHe «rpaxaaHckoe obliecTBO» TOXe NpHoOpesio caMocTos-
TeJIbHOE 3ByYaHHe, JaleKo BbIXOsilee 3a TIOHATHE, CBSI3aHHOE NPo-
CTO € rpaxKAaHaMH ¥ NpaBaMu rpaxaaH. Huuero obuero Mexmay rno-
HATUSMHU «PAXIAHCKOE MPaBo» W «IPakIaHCKoe OOIEeCTBO» HET,
TeM OoJiee Hellb3sl pACCMAaTPHBATL TAKWE PA3HOPOIHbIE OTHOLUEHMSI,
KaK YroJIOBHO-TIPaBOBbIe, rOCYaPCTBCHHO-1PABOBbIE ¥ TPAXAaH-
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CKO-TpaBoOBbIe, KaK 00bEeIUHEHHblE KaKUMU-TO HENOHSITHBIMU
rpaXAaAHCKUMH OOLIECTBEHHBIMHA OTHOLUEHUSIMU (B LUMPOKOM CMbIC-
Jie CJIOBa).

3aKOoHHO JIH TNMPHHYJIMTEJIbHOE H3IBATHE umymecma?

Kak o6¢cTonT 1e10 ¢ 3aKOHHOCThIO? MHe He X0Tejloch MoApod-
HO FOBOPHUTH O MpeUIoKeHHO! B YKa3e o Helpax IorpaBKe, HO,
BUAUMO, €3 3TOTo He 06oiTHCh. JlaHHag ronpaBka riacuT: «B 1e-
JISIX COXPaHEHMS Y YKpeneHHsl pecypCcHO-3HepreTH4ecKoi ocHO-
Bbl 3KOHOMHUKH B HOBBIX, 4 TAKXe YK€ MOANMCAHHBIX KOHTpaKTax
Ha HeIpOoIoJib30BaHHMe TOCYAapCTBO UMEET NPUOPUTETHOE IIPaBO
nepe Ipyrod CTOPOHOM KOHTpaKTa UM YYaCTHUKAMM IOpHAMYec-
KOTO JIWlia, UMEIOIIET0 TIPAaBO HeAPOIOb30BaHUS, U UHBIMH JIMLIA-
MU Ha MIpUOOpeTEHUE OTYYXKIAEMOT0 [TpaBa HeAPONOIbL30BaHUS (ET0
YacTH) UJIM YaCTH JONH (aKeTa aKI1il) B IOpUAMYECKOM JIUIIE, UMe-
I01UEM IPaBO HEAPOIIOJIb30BaHMS, Ha YCIOBUSIX He XYKe YCIIOBHIA,
NpeUIOXEHHBIX APYTUMHU MOKYMATENSIMU». B cTaThe 000CHOBLIBA-
€TCs1, YTO HUKAKOT0 HapylleHus paB UHBECTOPOB He MPOUCXO/IUT,
YTO UHBECTOPbI HUYETO He TEPSIIOT W YTO HUUEMY 3TO He ITPOTURO-
peduT, B ToM yucie Koncrutyuuu PK. OnHako mocMoTpuM Ha
cT. 26 Koncrutyuuu, kotopyio C. 3. 3uMaHOB IpocTo OTOPOCHII,
3as1BMB, YTO OHA He MMeEeT MPSIMOr0o OTHOILIEHUS K paccMaTpuBae-
MOMY BOIIPOCY, ITOCKOJILKY HUKTO He JIMIIAETCS CBOEr0 HMYILIECTBA.

Kak usBectHo, m. 3 cT. 26 Kouctutyuuu rnacut: «HukTto He
MOXeT ObITb JIUIIEH CBOET0 MMYILECTBa, HHAUYe KaK I10 pelleHHIO
cyzaa. [IpuHyIuTenbpHOE OTUYXIeHUE UMYILIECTBA ISl FOCYAapCTBEH-
HbIX HY X/l B UCKJIFOUMUTENIbHBIX CAy4asiX, IPeIYCMOTPEHHBIX 3aKO-
HOM, MOXeT ObITb TPOU3BENESHO TIPY YCJIOBUU PaBHOLIEHHOTO €ro
BO3MEIEHHS».

B paccMaTpuBaeMoM HaMH cilyuyae UMeeT MeCTO NMPUHYANUTENDb-
HOE U3BATHE UMYLIeCTBA (aKLMiA, HanpuMep). «[IpuHyIUTeIbHOE>
O3HayaeT «BONPEKH Bojie COOCTBEHHUKA aKUHii», IpuyeM 6e3 pe-
weHus cyna. [IpyHyauTenbHoe oT4yXKAeHUe UMYIIeCTBa AJIst FOCY-
JIapCTBEHHBIX Hy X ONYCKAaeTCs TOJbKO B UCKITIOYHUTENBHBIX CTY~
YasixX (TPYAHO OTHECTH K TAKHUM CJIy4yasiM OOBbIUHYIO CHEJIKY MIpoja-
KM aK1Mif), ¥ TONBKO B CJTy4asix, IpefyCMOTPEHHBIX 3aKOHOM. Cly-
Yau MPUHYIUTENILHOTO U3BITHUS Y COOCTBeHHUKA UMYILIECTBA ITpe-
aycMoTpeHsl cT. 249 'K PK (pexBuzuLMs, KoHGUCKAUWS, B3bICKa~
HUe M0 IoNIraM H 1Ip.). MoryT ObITh U MHBIE CITyyau, YeM Te, YTO
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npenycMotpensl cT. 249 'K PK, Ho oHM MoryT 6b1Th ITpenycMoTpe-
HbI TOJILKO [ pakTAaHCKUM KOAEKCOM.

B uctopun Kasaxcrana Gnil TONBLKO OIMH CAyYaii, KOraa rpe-
IlyCMOTPEJIN JOTNOJIHUTEIbHOE OCHOBAHWE MPUHYANTEILHOTO U3bsI-
THUS UMYLLIECTBA — 3TO TIPUHYIUTENbHBIM BIKYI aKIUil GaHKOB U
CTPaxOBbIX OpraHU3alMii B Clyyae HaJJMuysl Y HUX OTPULIATEIBHOTO
pa3Mepa kanutana. [1pouecc BKJIIOUeHUSs 3TOro oCHOBaHHUS B 1996
rOly CONpPOBOXIAICA INYMHbLIM CKAHAAJIOM, TaK KakK MpU 3TOM Ha-
PYLIIMCh MpaBa NpOCThIX aKLIMOHEPOB 3TUX GaHKOB, KOTOpBIE HU-
KaK He ObLIM BUHOBAThI B TOM, YTO y DaHKa BO3HMK OTpHLIATENIbHbI
pasMep Kanutana. [TorpeboBayioch crienManbHoe peileHre KoHCTH-
tyuroHHoro CoBerta (MpuyeM pe3yabTaTbl FOJI0COBaHUSA ObIIU Ta-
KMe: TPH «3a», TPU «TIPOTHUB», M TOJILKO TOJIOC MpeAcenaTeNs Chirpal
peuatoiyio posin). B 'K PK Gbi1a BkTIOUeHa crielajibHast HopMa
(11. 6 cT. 86). Bee 370 GbIIO MPEANPUHATO TOJLKO [ TOTO, YTOOLI
CMacTy OT NUKBUAALIMU 6aHKU «TypaH» U «AneM» K Co31aTh Ha HX
6aze «TypaHAieMbank». B HacTodlilee BpeMs HEOOXOAMMOCTH B
9TOM HOpMe OTITAJIa, M OHA BBUY ee IBHOM HeCnpaBelTMBOCTH Oblia
oTMeHeHa (cT. 86 uz I'K PK uckmoyena 3akoHoM oT 16 mast 2003 1.).
Hogplit 3akon PK «O6 akinoHepHbIX 06iecTBax» o1 13 mast 2003 r.
TaKXe HU OIHUM CJIOBOM He OOMOJIBUNICS O TAKOM OCHOBAHMH MpH-
HYJUTENbHOTO OTYYKIEHHM S UMYILIECTBA.

CrefoBaTenbHO, TIpeaiiaraeMasi TorpaBKa B YKa3s o Heapax rnpo-
tHBOpeunT U cT. 26 Koncruryuuu PK, u ct. 249 'K PK (8 cuny
npuoputera I'K npu Hanuuuu npotuBopeunit Mexay I'K ¥ HHBIM
3aKOHOJaTe/IbHBIM akToM OyjeT neiictBoBaTh 'K PK).

Ecnu pasoGpaTbcd 1Mo CYWECTBY, YTO O3HAYaeT NPUHYAUTE b-
HbIM BBIKYIT aKLUMI y COBCTBEHHHUKA TOCYIAPCTBOM (2 UMEHHO 3TO
BO3HUKHET NPU NPUHSITHU [TONIPABKU B YKa3 0 Helpax), TO 3TO fie-
PEXOL UMYIIIECTBA U3 YACTHOM COOCTBEHHOCTH B TOCYAZPCTBEHHYIO.
CoriacHo onpejeneHuio, TaHHoMy B 11. 4 ¢T. 249 'K, npunyauTe;ib-
Hoe ofpallieHHe B TOCYAapCTBEHHYIO COBCTBEHHOCTh HMYLIECTBA,
HaXONSALIErOCs B YaCTHOM CODCTBEHHOCTHM IpakiaH U I0puiuiec-
KHX JIML, — 3TO HAUMOHAIM3aLUUs, KOTOpas MOXET ObITh OCYIlleCTB-
JIeHa TOJIbKO MPUHSITUEM CIIELIMAIbHOTO 3aKOHa O HAIMOHATM3a1IMH
WMYILLIEeCTBA.

To ecTb y rocymapcTsa, eCJId OHO UYyBCTBYET ceOsi HecTipaBeUii-
BO YHIeMJIEHHbIM HWHOCTPAHHBIMM MHBECTOpPaMH, €CTb BIIOJIHE 3a-
KOHHOE NPaBo, KOTOPOE MMMAHEHTHO NPHCYLIE KaXI0MY TOCY.adp-
CTBY M fABJISIETCS NIPOSIBIEHHUEM ero CYBEPeHUTETa, — 3TO HallMoHa-
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nuzaumns. Ho torpa u Hano MpoBOAUTHE HAUMOHANTHU3aLMIO, # YECTHO
3asiBUTb 00 3TOM, UCIIO/IL30BATh HOPMbI HY6}'II‘I‘-IHOI‘O npaBa, He
MbITasiCb U3BMEHUTDh K [IPUCIIOCOOUTH K CBOMM HWHTEpECcaM paHEC 3aK-
JTIOYCHHbIC KOHTPAaKThI.

CooTHomIEeHHE 3aKOHHOCTH H 11eJIeCO00pPa3HOCTH

B ctatbe akamemuka C. 3. 3uMaHoBa chOpMYNIUPOBAH U aKTHB-
HO Mponaradiupyercs oueHb CBOSOOPA3HbIM MOAXOA K MOHATHIO
«33KOHHOCTb». ECTh 3aKOHHOCTD [1IepBUYHAs U 3aKOHHOCTL BTOPUY-
Hasl. 3aKOHHOCTb, CBSI3aHHasl C pAMOYHBIMU YCJIOBUSIMH KOHTpaK-~
Ta, BTOPMYHA MO OTHOIUEHUIO K 3aKOHHOCTH, GOpMHUpYyeMOoii Iipa-
BOMOUMSIMU H [TPaBOCIIOCOOHOCTBLIO rOCY1apCTRa.

[lonyyaetcs, 4To 0Ha 3aKOHHOCTD Bblille IPYTroi, ¥ 3aKOHHOCTh
KOHTPaKTHYIO MOXHO IIPOCTO TPOUTHOPUPOBaTh. Bpsin iu To npa-
BHJIbHO C TOYKM 3peHHUsl TeopuM Npapa. Elle He3aOBeHHbIN Halil
KJ1IaCCUK TOBOPMUJI, UTO HE MOKET ObITb 33KOHHOCTH PSI3aHCKOM, Ka-
JIY2KCKOM, 3aKOHHOCThL OJIHA.

3aKOHHOCTb HE MOXET ObITh IEPBUYHOM WM BTOPHYHOMN, 3aKOH-
HOCTbH €VHA, ¥ HUKAKME pazuuus MexXay nyOoJMYHbIM M YaCTHLIM
TIpaBOM HE MOTYT OMNpaBaaTh NPaBOMEPHOCTb HapyllleHsl 3aKOHOB
(YacTHBIX). DTO TOJIOXEHHE IPOTUBOPEYHUT 3aKOHOAATEILHOM MpaK-
THKe. B cuny 3aKoHa 0 HOpMAaTHMBHBIX NPaBOBbIX AKTax B clydae
NPOTUBOPEYMST MEXIY 3aKOHOM, OTHOCAINMMCH K chepe nyonud-
HOTO MpaBa (HarpuMep, 3aKOH O JIMLIEH3UPOBAHUH) K 33KOHOM, OT-
HoCSIIIUMCS K cpepe yacTHOTO IipaBa (I paxxmaHcKuii kogekc), 0y-
DeT feiicTBOBaTh nocienHuit. To ecTb 3aKOHHOCTb, CBSI3aHHas € pa-
MOUYHBIMH YCJIOBUAMM KOHTpaKTa (I paxkiaHCKHi Konekc), nepBuvHa
Mo OTHOWEHHIO K 3aKOHHOCTH, (hDOpMUPYEMOI ITPaBOMOUUSIMU U
NPaBOCIIOCOOHOCTBIO TocyaapcTBa (3aKOH 0 JULIEH3MPOBaHUM).

DTOT NNPUMEP 5 IPUBEJ JIULUL [UISI TOTO, UTOOLI TOKa3aTh HEBEP-
HOCTB JeJIeHUs 3aKOHHOCTU Ha MEePBUYHYIO, BTOPUYHYIO, TPETUU-
HYIO Y T.[.

JlaHHasi TeopeTHyecKas NOChUIKA MPUBOIUT K HellpHeM/IeMbIM
IPAKTUYECKUM BbIBOJAM, CIIEIAHHBIM B CTaThe: [IePBOHAYANILHO I'0-
CYNapcTBO ObLIO BEAHO, HE MMEJIO CPeldCTB TSl yUacTusl B MlakeTe
l10Jieid Ha HeApoItoh3oBaHue. Teneps y rocyaapcTBa-coOCTBEHHH-
Ka eCTb TaKasi BO3MOXHOCTb, U OHO MOXET, XOUeT ¥ BIIpaBe peayu-
30BaTh 3TY BO3MOXXHOCTh HAa APYTOM 3Talle M yPOBHE KOHTPAKTHbIX
OTHOIIIEHH, He HaHOCA ylIepba HHTepecaM JIPYTHX YYACTHUKOB.
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HeckoJibko cTpalliHOBaTasg NCUXONOTUS, He NpueMiieMast 1l
[IpaBOBOrO roCcyapcTBa: noka s O6efieH, s roToB obellaTh BaM Bce
6s1ara, AbTOTHI U IIPEUMYLIECTBA HA BCE BPEeMs KOHTPaKTa, 1aBaTh
mobbie obellaHus, Ho Korja s pa3boraTtest, U caM MOTY CIIpaBUThCS,
MOXeTe YAANUThLCS, Bb! MHE HE HYXHBI. A 0OOCHOBAaHHE — Y MEHSI
€CTh 3aKOHHOCTD MepBHYHasl, a Ballla BTOPUYHAas 3aKOHHOCTb MHC
0e3 HanoGHoCTH. M oueHb CTpaHHO, UTO Bhl COMPOTUBIISIETECH, Beilb
g He HaHOIY yiluepba BalliuM UHTepecaM.

B craTbhe Hcnonb3yercs 6eCipOUTrPLILIHBIA NOTIYIMCTCKUR Jio-
3YHT — BO 6j1aro Hapoga. TakuM JIO3YHIOM MOXHO OIpaBAaTh JI0-
60e 6e33aKOHME U TPOU3BOJI, U NIOAAEPXKKA BCe paBHO ByeT obec-
reyeHa, ocobeHHO cpeay TIPOCThIX JA0AeH, He pazOupalommxcs B
IopucIpyaeHudn. Jaxe noazarofioBok ctaTed B «KazaxcraHckoit
npaBlie» HasblBaeTcs «JJOJKHO JiM TOCY1apCTBO 3aIUMUIATL HHTepe-
cbl Pecniy6/1MKy ¥ Hapona B KOHKPETHBIX OTHOLIEHUSIX IO HEApO-
NoJIb30BaHUI0?». OTBET OMHO3HAUYHKINA: KOHEUHO, noixHo. Ho ¢
nobapyieHMeM: B paMKax 3aKOHHOCTH. JApyroro oreeTa, o-Moemy.,
OBITH HE MOXET.

CoOoTHOlIIeHHE 3aKOHHOCTH Y 11eJ1eCO0BPA3HOCTH SIBJSNIOCH KaM-
HeM NPeTKHOBEeHUS AN MHOTHX TOCYJapcTB, OCOOEHHO B IEPHOL
ux craHoBJNeHusi. He uztexan atoi yuact 1 KasaxcraH.

A nmoMH10, Kak Mbl ¢ podeccopom HO. I'. BacHHbIM BICTYHAMH
NIPOTUB HapyllIeHUI 33aKOHOAATEILCTBA MPU NMPHUBATU3aLMH, KOTO-
pas ripoBonuiack B 90-e ronbl B Kazaxcrane. Ham oTBewany Ha ca-
MOM BBICOKOM YpOBHE: 1a, Mbl HapyluaeM [ paXiaHCKHIH KONeKC,
HO Tak TpebyeT 06cTaHOBKa, Tak HesiecoobpasHee. M B camom aelie:
TIpedNpUSTUS «ieXaT Ha BOKy», rocylapcTBeHHasi COOCTBEHHOCTh
JUCKpeIUTHPOBaHa, paboune He MOoJyyaloT 3apnjaThl, CEMbH TOA0-
natoT. HecobofieHre 3aKOHHOCTH BO UMSI KHTEPECOB Hapoja.

YTo U3 3TOro NoNYyYMUIoCh, U3BECTHO — MaccoBast «[pUMXBaTH3a-
UHst», oboralieHue KyUKU OJIMTapxoB, OOHUIIAHHE HapoJa.

SI Tak:ke NOMHIO, KaK MBI ¢ ripodeccopom HO. I'. bacuHbIM Bhic-
TyNajy NPOTHR HapyLUeHUs 3aKOHHOCTH MPH 3aKJIIOUEHHUM KOHTPak-
TOB C HHOCTPaHHbBIMHM HHBECTOpaMH. B onHOM KOHTpakTe, Ha KOTO-
Pblii i TOTOBMJT IPAaBOBOE 3aKJIOUeHHe, ObUTo 3anucaHo: «Hacros-
UIMHA KOHTpaKT siBsisieTcd 3akoHoM Pecniy6inku Kaszaxctad», B upy-
TOM 3afKCaHO, YTO B CJIy4ae BCTYIUICHUSI HOPM KOHTPAaKTa B IPOTIi-
BOpeuMe ¢ IeHCTBYIOIIMM 3akoHonaTenbcrBoM PK, 3akoHonaTe1b-
CTBO OyneT u3MeHeHo. O6a KOHTpaKTa ObUIM NMOONUCAHBI, KIK 1
MHOTHeE Ipyrye, a Ham OOBSICHSIIH, YTO BbICLIASK LIeecoo0pa3HoCT
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TpeOyeT HapyileHMsl 3aKOoHomaTejbHbIX TpeboBaHuil. 1 B camom
JleJie: B CTpaHe 3KOHOMUYECKUI KPU3UC, XKUBBIX ICHEl HEeT, Macco-
Bast 0e3padboTulia, NIOAYU TOJI0AAI0T, Y TOTOMY UAET HECODJIIOAEHHE
3aKOHHOCTH «BO UMS UHTEPECOB Hapoia».

YTo U3 3TOTrO Monyvyunoch, TOXe H3BECTHO — MIPUPOIHKIE pe-
CYypPChl MOJ KOHTPOJEM HMHOCTPAHLIEB, OOJbIIAS YACTb JeHer «yIl-
JiplBaeT» B ogduUIopHble 30HbI, 00OrallleHue KYUKU OJIUrapXoB U
4HHOBHHMKOB, TIPOCTOU Xe Hapol OT UHBECTULUIA Majo YTo MoJjy-
YU

Tenepb onsith NpeiaraeTcsi NOCTYUTLCSA 3aKOHHOCTBIO BO UMS
1ie1ecoobpa3HOCTH. 3aKOHHOCTL BTOPOTO [OpsIIKa HapyliiaeTcs BO
UMS! BRICIIMX MHTepecoB PecniyGyivku U Hapona. M B camoM nene:
MHBECTOPBI BENYT ceOS1 CANUIKOM CAMOYBEPEHHO, HE MOAUUHSIOTCS
YUHOBHHUKAM, B rOCYIapcTBE MHOTO JIMILIHUX JIEHET, KOTOPhle HEKY-
Jla BIOXUTh, ¥ BOOOIIIE, He 11opa JIM NPOU3BECTH repefiel COOCTBEH-
HOCTH?

YTo U3 3TOTO MONYUUTCS, TaKKe U3BECTHO: TOCYIapCTBO pac-
UIMPUT CBOE BJIMSIHUE 32 CUeT BLITECHCHUSI UHOCTPAHHBIX HHBECTO-
poB, B MUpe o0 KazaxcraHe clioXXHTcd MHEHHE KaK O CTpaHe, KOTo-
past He BBIMOJIHSET 3aKJIIOUEHHbIX KOHTPAKTOB, Cepbe3Hble HHBEC-
TOpbI MOCTAPaIOTCH U30eXaTh OTHOLIEHUI C Hallleil CTpaHoW, 1a 4
60T ¢ HUMH, TJ1aBHOe, YTO WHTepechl Pecny6iauKu ¥ Hapoda 3aliu-
IIEHBI.

bonbite 10 neT Mbl BeaeM 60pb0y ¢ YAHOBHUKAMH Pa3HBIX YPOB-
Hel 3a To, YTOObl B CBOEH AeATENLHOCTH OHN PYKOBOACTBOBAIUCH
He 1leJlecooOpa3HOCTbIO (TPUKPLIBASICH JIO3YHIaMM 06 MHTEpecax
Hapoaa), a IPUHLMITIOM CTPOToro cobtoeHH s 3aKOHHOCTH. UMeH-
HO B OTCTAMBAaHUU MPUHLIMNA 3aKOHHOCTH BCera U Be3fe, UeM Ol
3TO HU TPO3UNO, U YU Obl MHTEPECH! 3TO HY 3aTparmuBajo, Mbl BU-
QMM TJ1aBHYIO 3a7ady I0pUCTOB, OCOOEHHO YUYEHBIX, HAeU U BhiCKa-
3bIBAHUS KOTOPBIX OMPENENSIIOT TOPOi pa3BUTHE 3aKOHOATENLCTBA
Y MIPAKTUKU Ha JECATHUIETUS BiEpel.



IO. Bacuu

SAIIINTA ITIPAB HETOCYJAPCTBEHHLIX YYACTHUKOB
TPAXKTAHCKO-ITPABOBBIX OBA3ATEILCTB
CTOCYIAPCTBOM!

Kasaxcmanckoe eocydapcmeso (u PecnyGauka 6 yetom, u ee adMunucmpamieio-
meppumopuaibHele eGURULbY) npexcie gce20 paccsampusaemcs 8 Kkayecmee cyboexma
ny6/1ulmb1x npaeoamnomeﬂud, 8 KOMOpbsIX OHO éblcmynaent Hoclmeneam eracmu, 00361~
eaiouieli gpyaux y4acmHuKo8 I0puoUHecKuxX omHoweHuld noouuHamecs mpeboeanisns,
3aA8NEHHEM 20CY0aPCMBEHHBIMU 0P 2AHAMU, HENOCDEACNEEHHO bIPANCAIOUUMU 6 P -
HULAax ux xoMnemenyuu eocydapcmeeﬁnylo goat0. Buecme ¢ amum Kazaxcemanckoe 2o-
cydapcmeo Modcem om c80e20 UMEHIL BCMYNAMb 6 2PanciancKo-rpagossie obasanels-
cmaa, cyuecmeeHHoU 1 HenpemeHHOU Hep Mot KaKoestx A8AAEMNC 63AUMOHEIABUCUMNOCITL
YHACMHUKOG, UX NOAHOE mpuduqecxoe paseHcmen U Ux 63auUMHAR 0MeemcmeenHocns
3a HApyweHue NpUHAMbIX HA cebst gpaxcoancKo-npagossix obasaniocmen.

DTU aKCMOMaTUUECK e MOJIOXEHUS 3aKperieHbl CTaTbsIMU 11 1—
114 I'paxnaxckoro Kogekca Pecniy6anku KasaxcraH (nanee — 'K,
I'K PK). 310 0c0BeHHO BaXXKHO WISl NPaBOOTHOLIEHM, BO3HUKA0-
UX 13 106pOBOIBHO NPUHUMAEMbIX Ha ceDsl B3aUMHBIX JOTOBOP-
HbIX 00513aHHOCTEN YYaCTHUKOB, OHUM U3 KOTOPBIX SIBNSIETCS TO-
CYRapcTBO, APYTHM Xe — HEerocyldapCTBeHHbIH mapTHep (MM He-
CKOJIBKO HEroCyIapCTBEHHbIX MAPTHEPOB — KOHCOPLHUYM). Takoii
MapTHEp, MOAYUHEHHDIH [TYyOIUUHbBIM aKTaM rocyAapCTBEHHOM Biiac-
TH, HO B FpaHUliaX JaHHOTO TPakAaHCKOTO 00s13aTeNIbCTBA NPH MOJ-
HOM COTJIACHH Ha 3TO I'OCyJapcTBa, pa3roBapyBaeT C HUM Ha paB-
HBIX.

W B 370i1 COXHOI cUTYalUK HaM TIPENCTaBASETCS BOZMOX HBIM
€IMHCTBEHHBI BbIXOL: IPY HAPYLUEHUHM FOCY1aPCTBOM CBOMX I'PaK-
ZI@HCKO-TIPABOBBIX 00513aHHOCTEH IMOO NPEAbIBIAEHNAN K AOTOBOP-
HOMY HETroCylapCTBEHHOMY YUYaCTHUKY NMpaBooTHOIUeHui Tpebo-
BaHMUi, HETIPABOMEPHO HapyLIaloUIMX UHTEPECH! MOCAeHero, rpe-
JIOCTaBJISATh EMY BO3MOXKHOCTD 3ailIAIIATh TAKMe MHTEepechl Cpef-
CTBaMHU, MIPeyCMOTPEHHbIMHU I'PAXKIAHCKHUM 3aKOHOAATEIBCTBOM B
rpaxJaHckoM mnpoieccyanbHoM nopanke (ct. 9 'K PK). Ho no-
CKOJIbKY 00a yYaCTHHKa rpaXiaHCKoro [IpaBOOTHOIIEHHS OCTalOT-
cq cyOBbeKTaMU NYOJIMYHO OXpaHsieMOil MpaBOBOI CUCTEMBI, BO3-

! Kypnan «fOpucr». 2004, Ne 8.



HHKAeT CJIOXKHAs 3ajaya fpaBWbHO ONpeesisiTh IPUPOLy COBEp-
liaeMbIX HapylIeHHi, u00 MMEHHO OT 3TOr0 3aBHUCUT BBIOOD U
CPE/ICTB 3aUlUThl, 4 TIOPSAKA UX IPUMEHEHUS.

115 KoHeTaTaluu camoro hakTa NpaBoHapyILeHUst OTMETUM, YTO
IIPHHLIMI «pa3pelileHo Bce, KpOoMe TOT0, YTO 3aMpellieHO 3aKOHOM»
MTPUMEHUM TOJILKO B chepe OTHOLIEHUH, peryIupyeMbiX rpaKaaH-
CKHM (YaCTHbIM) TPaBOM, HE3aBUCHMO OT COCTaBa YYaCTHUKOB KOHK-
PeTHOTO MpaBooTHollieHHs. Ho, BbicTynasg B KayecTBe BJaCTHOIO
cyOBLCKTA, rOCY1apCcTBO B JIM1IE CBOMX OPraHOB MOAYHUHSAETCS NPSIMO
[POTHBOIONIOXHOMY MPUHUUINY — «pa3pelieHo JULIb TO, YTO Ipsi-
MO OXBaTbiBaeTCsA KOMITeTeHel JaHHOro opradas. Cnenosaresb-
Ho, Ty6au4YHOE TpeOoBaHHe, BHIXOASIILIEE 3a [Tpede/ibl KOMIETEHIWH,
03HaYyaeT COBEepIIEHUE NMPaBOHAPYLICHHUS.

TpeboBaHue MpaBOBOI OMpeneieHHOCTH B peajibHOH XU3HY,
0OCODEHHO B 00/1aCTH 3KOHOMHKKH, BbI3biBa€T HACTOSATENbHY IO HEOD-
XOAMMOCTh Y€TKO Pa3rpaHWUYMBaTh MyOJMUHbIE U YACTHBIE NIPABO-
otHouleHus1. Ha ato ofpaiilaetcs cnetuaibHoe BHUMaHUe B «KoH-
UenuHyu npaBoBol nonntuku Pecnydnuku Kazaxcran», onoOpeH-
Hoit Ykazoum [lpesnaenta Pecny6anku Kazaxctan ot 20 ceHTAOPS
2002 r., roe TOBOPUTCS O npoliecce «ro00albHOro pasaeaeHHs npa-
BOBOI{ CUCTEMBI roCcyaapcTsa Ha y»OJIM4Hoe NpaBo, 3allMilaiLiee
rocylapcTBeHHble U OOLeCTBEHHbIE HHTEPEChl,  YaCTHOE NpaBo,
obecneurBaloUlee YAOBIETBOPEH E U 3aLUUTY YaCTHBIX UHTEPECOB» .
W 115t 3TOM YyacTHONPaBOBOiA chepbl KoHLenus NpaBoBoi NOIU-
THKH BHOBb MTOATBEPXIaeT He00OXOIUMOCTb cOBIT0neHUs (hbyHAaMeH-
TaIbHbLIX OCHOB IPaXXAaHCKOT0 3aKOHOIATe/ibCTRA, BaXKHeHIlas U3
KOTOPbIX 03HaUaeT pABEHCTBO CYOHEKTOB, B CWJIY YETro rOCYAapCTBO,
BCTYNAA B rpaxjaHCKue NpaBOOTHOIIEGHHS, HE UMeEeT KaKHUX-JInbo
peUMYLUECTB J1MDO NPUBUAETHI Nepe] CBOMMH I'paXJaHCKO-IIpa~
BOBLIMM MapTHEpaMuZ,

Ho B mocneaxee BpeMsi, ocobeHHO B cepe HepOIoNb30BaHusl,
U paKTUYECKUMH paOOTHUKAMU, B HEKOTOPBIMU YUEHBIMU BHIABU-
raloTCsA MPeAIOXEHUS O NPeloCTaBeHUH TOCYAapCTBY KaK yyacTt-
HUKY MpaK1aHCKO-MIPABOBbIX OTHOLIEHUH psilla paiKalbHBIX IPU-
OPHUTETOB, JIbFOT ¥ NPEUMYILIECTB, NAIOIUMX eMY BO3MOXHOCTE B OI-
HOCTOPOHHEM MOPSIAKE U3MEHSITh paHee 3aKJIOYeHHbIE JOrOBOPb,
NPUHYIUTENbHO BBIKYNaTh Y HEroCyAapCTBEHHOrO JOTOBOPHOIO

' KasaxcraHckas nipasaa, 2002. 3 oktabpsa.
2 0. bacun. T1paBoBoe peryjiupoBaHHe CIEN0K, 3aKJII0YaeMbIX FOCY1apcTBOM //
C6.: «UnBuamctueckue ucenenosanus». B 1. C. 18—28. «Craryt», M., 2004.
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fapTHepa ero MUMYIeCTBO, OTCTYNATb OT 3aKJIOUYEHHBIX YaCTHbLIX
XO3SACTBEHHBIX coTlauleHWi. [TOMbITKY YMHOBHUKOB AAXE CAMO-
ro BBICOKOTO paHra CcoBepilaTh MoaoGHble AeHCTBUS MOHATHBLI H
00BbICHUMBI, MO0 ¥ TAKMX YUHOBHUKOB U Y BEIOMCTBEHHbLIX Opra-
HOB MMEIOTCSl CBOM 00O0COOJEHHbBIC MHTEPECH], JANeKO He BCeria
COBMNAAAIOLIME ¢ UHTepecaMH rocy1apcTBa, 0CODEHHO NMPeTeHAYIo-
ILETO Ha TUTY.J «IIPaBOBOTO rOCYAapCTBa» U ONpelessiioiIero nepe-
NMEeKTUBHBIE MOCIESACTBUS KaKOr0 CBOETro CyHIECTBEHHOTrO 1ara.

Ho 3amuTa aBTOpUTETHLIMU YUeHbIMU MTO3KULIMH, OTIPaBIbIBAIO-
el rocyIapcTBo, Hapyllualoulee NMprUHAThIE Ha cebsi rpaXKjaHCcKo-
NpaBoBble 00SI3aTeNIbCTBA, ECTECTBEHHO, BbI3bIBAET HEIOYMEHUE H
BO3PaAXKEHUSI.

[Ipexne Bcero, XoTenochb Obl BO3pa3uTh NPOTUB NOBOIOB 2BTO-
PpUTeTHel11Iero aKcakaia Ka3axCTaHCKOTro IPaBOBEICHUS aKaAeMH-
ka C.3. 3uMaHOBa, IPHBENEHHBIX B HEJJaBHO Oy 6A1MKOBaHHbIX CTa-
ThsaX «KOHTPaKThl Ha HelpoIrob3oBanue»' n « MHBeCTOPHI U KOH-
TPaKTbI»?,

B «HOpunuueckoit razere» yyeHblid muieT: «CaMo yyacTue ro-
CylapcTBa B KOHTpPAKTe, KOT/a IPYTOi CTOPOHOM B HEM SIBIISICTCS
HerocyJapcTBeHHasl CTPYKTYpa, He3aBUCUMO HalHOHANbHAS HIH
MHOCTpaHHAas, MpuaaeT KOHTPAKTHLIM OTHOIIEHUSIM «HEPABEHCTBO
B paBeHCTBe». [TocTysaT 0 paBeHCTBE CTOPOH B KOHTPAKTE MPEArno-
JlaraeT ¥ paBeHCTBO MPU3HAHUS POJIM rocyaapcTBa Kak ocoboro
cy6GbeKTa B 3THX OTHOIEeHUSX». A o cTaTbhe 111 ['paxkaaHcKoro Ko-
JieKkca, KoTopas NpsiMo roBopHT: «Pecnybnnka KazaxcTaH BbICTY-
NaeT B OTHOLUEHHUSAX, PETYJIUPYEMbIX IPaKJIAHCKUM 3aKOHOAATCIIh-
CTBOM, Ha paBHBIX Havyanax ¢ MHLIMH y4YaCcTHUKAMU 3TUX OTHOlIIe-
HUi», — Jaxe He YIIOMHHaeTcs.

Hy a pa3 paBeHCTBO MOXeET ObITb PaBHLIM UM HEPABHEIM, TO 1
3aKOHHOCTh MOXeT ObITh (o C. 3uMaHoOBY) NepBUYHON UK BTO-
PUYHOIA: «3aKOHHOCTD, CBSI3aHHAS C PAMOYHBIMHU YCJIOBUSIMU KOH-
TpaxTa, BTOPHYHA IO OTHOLUEHHIO K 3aKOHHOCTH, (OpMHUpPYeMOli
[PaBOMOYHMSMH M MTPaBOCNOCOOHOCTSIIMY FOCYAapCTBa».

B obuieM, ofiHY 3aKOHHOCTb {BCEBNACTUE) MTPABOBOE TOCYylap-
CTBO hopMHUpPYeET 115 cebsl, APYTYI0 (MOAYHHEHHOCTh OAHOCTOPOH-
Heli BOJle rocyJapcTBa) — [U1sl TeX, C KeM OHO BCTyNaeT B AOTOBOP-
Hble (paBHOIIPABHbIE) OTHOLLIEHHS.

Y4eHbIi CBOJUT JOBO/IbI IPOTUBHMKOB €T0 MO3ULIMU K TOMY, UTO
roCyIapCcTBO — COOCTBEHHHMK HeIp JIMIlIaeTCs CBOWX BELIHbIX Npai.

' FOpunuyeckas rasera, 2004. 26 mMas.
* KazaxcraHckas npasna, 2004. 28 mas.
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4YTO OHM (MPOTUBHUKHK) HCKAIQUAIOT MyOJIMUHOE NpaBo U ny6any-
HYIO BJIACTh U3 cepbl peryiHpoBaHKs KOHTPAKTHBIX OTHOLLEHHWI U
T.1. Ho noio6Hbie 10BOAb! HY Ha YeM He OCHOBaHBI. | '0ocy1apcTBO B
ITOJIHOM Mepe ocTaeTcsl cOOCTBEHHUKOM Hellp, a ero Herocyiap-
CTBEHHbIE KOHTPIAPTHEPLI [10 JJOTOBOPY C FOCYAapCTBOM M Ha yC-
JIOBHAX, YCTAHOBJIEHHBIX UM IPUHSATBIX TOCYXapCTBOM, NpHobBpe-
TaloT JIHIUbL BPEMEHHOE M BeChbMa OrpaHU4YeHHOE NpaBo N00bIBATH
13 3TUX Help none3Hble UcKonaembie. HHUKTO M HUKOTrAA HE OTpU-
a1 OFPOMHYIO pOJib NYOJAUYHOTO (ToCcy1apCTBEHHOTO), 06513aTeb-
HOTO LI HETOCYIapCTBEHHBIX HEAPOIOJb30BaTe/leil pyKOBOACTBA
Bcelt cdepoil Helponoib30BaHusl. B ny6anvyHOM HOPMaTHBHOM 00S-
3aTe/lbHOM MOPSIKe roCcyIapCcTRO OlpeesisieT BO3MOXHOCTH U [po-
1enypy MpelocTaBiaeHus HeAp YaCTHLIM HEIPOTIOIh30BaTeNsIM, OC-
HOBHBIE YCJIOBM;1 KOHTPAKTOB, (QUCKabHble YCIOBUS [UIST HENPO-
[10JIb30BaTeNIel, YCIOBUS KOHTPOJIS 32 UX AeSTENbHOCTBIO, OOHO-
CTOPOHHME Mepbl, hipednpUHUMaeMble rocyJapcTBOM 3a Hapyllie-
HUS1 NYOJIIMYHOTO NOpsiAKa HEAPONOAb30BAHUS U MHOTOE IpyTroe.
W nuiies cTporo orpaHuyeHHoOe rocy1apcTBOM MoJie NPeIoCTaBis-
eTCsl U151 CBOBOLHOTO ONpefeieHUs YUacTHUKaMU YCIOBHI KOHTPaK-
T2 M0 B3AUMHOMY COIJIalleHHI0. BOT TOILKO Ha 3TOM MoJie U 1po-
SABJIsieTCA CMeLM(PUKA YaCTHOTO NMpaBa — PaBeHCTBO CTOPOH, 0e3 KO-
TOpOit BOODLLE Hecepbe3HO MOBOPHTL 0 KaKOM-TMG0 KOHTpakKTe... .

ITpUKpBITHIM MOTHMBOM TpeOOBaHUit O IpeJOCTaBieHUH Focyiap-
CTBY lIpaBa B ONHOCTOPOHHEM MOpsLAKE U3MEHSITh ACUCTBYIOILME
KOHTPAaKThl CNYXUT TOT hakT, UTO yXe HakOIUIeHHasi DoJjice yeM
JCCSATUIIETHSIS TPaKTUKA MPUMEHEHMST ITHX KOHTPAKTOB [10Ka3asa
HEYMCJIOCTh, HEAOCTATOUHblE KOMNETEHTHOCTh U OMBITHOCTD, a
MHOTA2 U KOPBICTHYIO 3aMHTEPECOBAHHOCTb MX COCTABUTENIEH, NEH-
CTBOBABLUKX OT UMeHH PecnyOnuku. Y rocyaapcTBo B CBSI3M € 9TUM
HeceT DOJbIIME K HUYEM He OMpaBIaHHbIE [1OTEPU, HHOCTPAHHBIE
3KC MHBECTOPBI HeonpapaaHHo oboralaroTcs. Ho 3mech Mbi MOXEM
TOJILKO COXAJIETh, YTO BLICOKUE rOCYIAPCTBEHHBIE YHHOBHUKH TOTO
BPEMCHH 0Ka3allich He Ha BhicoTe... MoXeT ObITh, ClICAYET elie pa3
[POBEPUTH KPUMUHAIbHBIC 3JIEMEHTLI, KOTOPblE UCMOIB30BAIUCH
IIDH OfIpeNe/IeHHH HeKOTOPbIX YCJOBUM KOHTPAKTOB, U B CTPOTHX
paMKax 3aKOHHOCTH TpeboBaTh UX U3MeHeHu . Ho TosibKo Ha3biBast
BEIM CBOMMU HMEHaMU, & He TIPU3HaBas Npasa 3a rocy1apcTBoM B

" YG@enutenbHbIEe AOBOALI, KPUTUKYIOIIHE no3uunio akageMuka HAH PK
C.3. 3umaHoBa, NpuBelcHLl B MOACMHMCCKON cTaThe akanemuka HAH PK M.K.
Cy:ieiivienoBa «ocyiapcTBo 1 KOHTPakTh», KypHan «HOpuct», 2004.
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OJIHOCTOPOHHEM ITOPSAIAKE OTKA3bIBATHCS CETONHSI OT paHee MPUHS-
ThIX Ha ce0s 00a3aTe/IbCTR.

Bo Bcex ciyyasx rocy1apcTso He TOILKO UMEET NpaBo, HO U HeceT
fiepell Ka3axCTaAHCKHUM 0BLIEeCTBOM 00513aHHOCTDL U3BJIeKaTh YPOKH
U3 NPOULIOTo, NPHBJIEKATh K NOATOTOBKE KOHTPAaKTOB boee KBa-
JIM(DUIMPOBAHHBIX U IOCTOUHBIX NOIKHOCTHBIX JIMLL U PEIINTE b
HO, B UMIIEDATUBHOM TIOPSIAKE M3MEHSATh 3aKOHbLI B HallpaBlIeHHH
Gosiee NoTHOM 3aLMILIEHHOCTH UHTEPECOB roCcyaapcTBa.

DT0, NOBTOPSI0, 3aKOHHO U HeoOXoAuMo. Ho TakMe U3MeHe s,
TaKue HOBbIE 3aKOHbI B BUJIE ODLIETO Mpasuiia MpuodpeTaT I0pH-
JMUYCCKYIO CUIIY JIMLIbL TSI KOHTPAKTOB, 3aKJKUaeMbIX TIocne 00-
HOBJIeHUS 3aKOHOIATETLCTBA, YTO, KCTAaTH CKazaTh, MPSIMO BBITEKA-
€T U3 IyHKTa 2 cTaThy 383 ['paxxnaHcKoro Kojekca.

OnHUM M3 IJIaBHBIX JOBOAOB B [IOJIEPXKY [IPeAOCTaBIEHUS [O-
CyIapCTBY [IPMOPHUTETA B PABHOIPABHBIX KOHTPAKTAX CIYXKUT CChlI-
Ka Ha 3aKOH O HalUMOHabHOU 6@30MacHOCTH. DTO 9BHO IpoCcMaT-
puBaeTcs B cTaThsiX C. 3numaHoBa U B «HOpunuueckoi razeres», i1 B
«KazaxcraHckoi npasie». [leiticTBuTenbH0, HauMoHalbHasa 6e3onac-
HOCTb — 3TO OYeHb Cepbe3HO U BaXHO. M npu coBeplleHUU Aeii-

TBUM, paBHO KaK Y [IPU BO3HUKHOBEKHU OOCTOATEILCTB, YIPOXKA-
IOLLMX HallMOHAJIbHOM 6e30MacHOCTH, rocy1apcTBO JOMXHO 00.1a-
JaTh JieraJbHOiH BO3MOXHOCTbIO NMPEANIPUHUMATh HeoOXOAUMEBIEC
Mepbl, YCTPaHSIOLIMe TaKYI0 YIPO3Y W BOCCTaHaBNUBAIOLLME Hallli-
OHaJIbHYI0 6€30MacHOCTL B fIOAHOM 00beMe. 3AeCh, KaK 1 NP 00bsIB-
JIEHUH Ype3BbIYAMHOIO BOEHHOTO MOJIOXEHM S, U IIPU ASUCTBHU He-
NIPEOJOJIMMON CUJTbI MOTYT TIPMMEHSATLCSI MEPBI, HE OTIYCKAeMble B
OOBIYHBIX YCIOBHSIX, B 00BIUHOM TpaxaaHckoM obopoTe. Ho mis
9TOI0 3aKOHOJATEBLCTBO O HALIMOHAJIbHOUM 6€30MaCHOCTH JOJIX HO
MMIIEPaTUBHO ONPeAeINTD, KaKKe JEUCTBUS THO0 0DCTOATEILCTRA
TIPU3HAIOTCS YTPOXKAKUIMMH HALKOHATbHOH 6e30NacHOCTH Halle-
'O FOCY1apCTBa, KAKOW KOHKPETHbIH OpraH B KOHKPETHBIX CIyUasix
MOXKeT MpU3HaTh CUTYALHIO YTPOXAIOLIeH HallHOHaILHOM Ge30ac-
HOCTH (TAKMMM IIPaBOMOUHSIMH, MO BCeit BUAMMOCTH, JOJIKEH Ha-
nensitbest [Ipe3uneHT PecnyOnukM), U Kakue Mepbl, B KaKOM 110-
psLIKe CleAyeT NPUMEHSTD ISl yCTpaHeH#s Takoi yrpo3sl. UMert-
HO 3TO, NO-BUINMOMY, UMeeT B BUAY cTaThs | 3akoHa PK «O na-
LMoHanbHOM BesonacHocT Pecniyonnku Kaszaxcran».

Ho B craThsx akagemuka C. 3uMaHOBa B Ka4yecTBe NpuMepa Ta-
KOH yrpo3bl NpUBeIEH cily4yail, Korja KOHCOPLUYM UHBECTOPOB-He-
JPOIioJIb30BaTe el Bo3paxaeT MpOTHB NPEIOCTaBAEHUs] TOCYaAap-
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CTBY MPUOPUTETA B NPUHYAUTENHLHOM MPUOGPETEHMH I0JIM OJHOTO
yJieHa KOHCOpLMyMa B 0011ieM JOroBope O HEAPOTIOb30BAaHHU BCeX
WIEHOB KOHCOpLIMYMa ¢ TocyaapcTBoM. Jlono, KOTopyio Bhanesels
XeJiaeT NpoaaTh APYroMy WieHy KOHCOpLMyMa.

YeM xe 370 XKejiaHHe YyIpoXaeT HalMOoHAaNIbHOM 6e30nacHOoCTH?!
M noueMmy npeaoctaBieHUe TakKoro NMpUopuTeTa criaceT HalUOo-
HaJlbHY10 6e30MacHOCTL?

JloBOIIbI B NOATBEPKIEHHE LeNecoo0Pa3HOCTH MpeJoCTaBIeH s
JAaHHOTO MPUOPUTETA TOCYAAPCTBY CBOISITCS JIMLLL K TOMY, YTO Ipo-
Jarouias 1oJ10 CTOPOHa HUYero He TepsieT, ubo rocylapcTBo orJjia-
TUT CTOUMOCTD A0AH. HO 3TO MLl CBUIIETE/ILCTBYET O HELONOHU-
MaHHUM UCTUHHOIO 3HaueHUst creludUKH 0AHOBPEMEHHOro ydac-
TUS B OGHOM [IOTOBOpE O HelPOMOJIb30BAHUY C FOCYIAPCTBOM He-
CKOJILKMX NOAPSAYUKOB~KHBECTOPOB. Beib OHM BbIIONHSAOT CBOU
00513aHHOCTH B TIpOLlecce COBMECTHOM AesiTeIbHOCTH, OOopMIIEH-
HOI KOHCOPUMAJIbHBIM corfalieHueM, 00pa3oBaB, TAKUM 00Pa3oM,
IIPOCTOE TOBAPUILIECTRO. DTO 03HAYAeT, YTO UX 0053aTENBCTRO MNe-
pel rocynapcTBOM HOCUT corJlacHo ctathe 287 I'K convaapHbiii xa-
pakTep, ¥ KaXIblid U3 HUX HeceT 3a obulee KCIlo/IHeHWe conuaap-
HYIO CO BCEMH OCTaJIbHbIMH YYacTHMKAaMH OTBETCTBEHHOCThL. Kax-
Ibli B3 HUX [TOJTHOCTbHIO OTREUAET 3a J11000e HapylueHyue obsi3aTesib-
CTBa JIIOObIM JPYTUM UMCHOM KOHCOPLMYMA Mepel rocyiapCTBoM.
Y HuX obuMe MHTEpeCHl B JOrOBOPE, U MO3TOMY JOTOBOPOM TIpe-
JYCMOTPEHO M3MeHeHKEe B UX COCTaBe TOJILKO ¢ UX OOLIEro corna-
cus. 1 B KOHKpeTHOM cilyuae BO3paxaeT MPOTUB NpefocTaBlIeH s
TIPUOPUTETA FOCYAAPCTRY He TONBLKO TOT YjieH KOHCOPLIMYMa, KOTO-
phbiii TPOAAET OO, HO U BCE OCTaJIbHbIE, TOCKOILKY, OUEBUNIHO, HE
PacCUKTBLIBAIOT Ha HalleXHOCTh TapTHEPa-rocyIapcTia B [TPOBOIU-
MBIX UMH OMEPAUMSIX 110 HEAPOIIOJb30BAHHUIO.

Ha v cam dakT npruobpeTeHKs TOCYAapCTBOM, SIBISIOIIUMCS Ofi-
HOI cTopoHoii foresopa (CPIT), nonu yyacTHUKA 3TOTo A0TOBOPA,
€ JIpYroii CTOpOHbI, [IPeBpallaeT rocyaapcTBO, COXPaHsIoUIee CBOE
MOJIOXEHWe COOCTBEHHUKA Help. B ORHOTO U3 HECKOJILKHX Helpo-
NoNb30BaTefiell, HaXOASIIMXCST Ha MPOTUBOMONOXHOI CTOpOHE, €
KOTOPBIM TaKXe HYXHO 3aKJ04aTh CAMOCTOSTENbHBIA TOrOBOD:
rocyJapcTBO 3aKJII0UaeT 10rOBOP ¢ caMiM coOOM. A HHTepech! pas-
HbIX CTOPOH JOTOBOPA OTHIOAb He OUHAKOBBI.

B nontsepxaeHue HeoOX0NMMOCTH 3aHIMTHI TOCY1apCTBa OT yr-
PO3Bl €ro HalMOHaIbHOM Ge3onacHOCcTH B ctaThix C. 3uMaHoBa
TIPUBOJSITCA CCHUTKHM Ha cTaThio 18 3aKoHa 0 HalMOHAJILHOMH Oe30-
nacHocTH «OBecneyeHe 3KoHOMUYecKOM Be3omacHocT». Ho aTa
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CTaThsl CONEPXKUT BOMBIION NepeyueHb pellleHuid, IeHCTBUN U ADY-
TUX UeJIeBbIX 0OCTOATENBCTB, KOTOPHIE MOTYT YI'POXATh 3KOHOMU-
yecKoli 6€30T1aCHOCTH CTpaHbl. B Ta3eTHLIX CTaThSX U3 BTOrO Me-
peyqHs BLIOpaHbl AefiCTBYSA, OTBEeYalOlINe KOHLEeNny apTopa. Ho B
TOU Xe cTaThe 18 3aKoHa cpeau aKTOB, YIPOXAIOLUMX HALMOHATb-
HO#t 06€30MaCHOCTH, Ha3hIBAIOTCH TaKue pelleHUs U edCTBUs, KO-
TOpble MPensTCTBYIOT NMPUTOKY UHBECTHLIMH B 3KOHOMUKY Kazax-
cTaHa (MyHKT 3).

Bcrynas B nojieMuky ¢ akageMMkoM C. 3MMaHOBbBIM, Mbl XOpO-
IO MOHUMAEM, YTO HAIl NOJXOM K OLEHKE JOIYCTUMOCTH OAHOCTO-
POHHUX IEHCTBUI rOCYyapcTBa, BCTYNAIOWIET0 B YaCTHbIE MpaXXaaH-
CKO-TIPaBoOBbie 0053aTeNbCTBA, BO MHOTOM OTAWvaeTcs. Mbl BblC-
Ka3biBaeM OLIEHKY, ONMPAIOIIYIOCH HA IOpUIUYECKHE apTyMeHThl,
BBITEKAIOLIME M3 AEWCTBYIOILErO ApaBa, CleUMaNbHO HE paccMar-
pHBasi NOJUTHYECKHX 3a/1ay, peillaeMbIX TOCYAapCTBOM C YUETOM Me-
HSIIOLIMXCS YCJIOBHIA €ro Pa3BUTHA JIUOO 11eJIeCO0DPa3HOCTH JOCTH-
XeHUS MepCleKTUBHBIX YCexoB, Gojiee NOJHOro pelleHns Colu-
aJlbHBIX 3334 U T.1. B pazHbiX yCcIOBUSX Pa3BUTHUS pa3Hbie Tocy-
JIapCTBa, PYKOBOJACTBYSICh COOCTBEHHBIMU MHTepecaMu 6o aeii-
CTBYS NOJ MPUHYXIEHHUEM, I0-Pa3HOMY pellajd BOTIPOCH JOTMyC-
THMOTO BMEILATENILCTBA YNPABSIOLIEH BIaCTH B YaCTHbBIE OTHOILIC-
HUS, BIUIOTh JI0 [TOJIHOTO NOJUMHEHUS NOCeIHNX BNIACTHLIM CTPYK-
TypaM. Ho Bcerna u HeM3MEeHHO NpaBo, 6y1y4yr HHCTPYMEHTOM Io-
CYJIaPCTBEHHOIO YIIpaBRJIeHKs], BbIPaXalio JIMIIb CIOCOObI JOCTUXe-
HUA MOJUTUYECKHX M COLIMANIbHBIX Liefielt oblecTBa. 3agavya YUCTO
NIPABOBBIX HCCIIEIOBAHUI CBOMACK K OLieHKE aIeKBATHOCTH U 3(-
(heKTUBHOCTH TAKOT'O BhIpaKeHHUS.

[TosTOMY MBI OLleHHBaeM B HACTOSILIENH CTaThe IPABOBBIE yCNO-
BHS COBpeMeHHOoro atana pa3sutusi Kasaxcrana, oTpaxeHHble Co-
JepXaHueM IeHCTBYIOIIETO Ka3aXxCTaHCKOTO 11paBa.

PyKOBOACTBYSICh UCXOHbIMU TPUHIIKIIAMM, PACCMOTPUM HEKO-
TOPbIE BOTIPOCH! 3aLLIMThI [IPAB HErOCY1aDCTBEHHbIX CyOBEKTOB, CBSi-
3aHHBIX C TOCYJApCTBOM HO MOBOAY ONHOTO U TOTO Xe HpeaMeTa
0043aTeNbCTBa KOHKPETHLIMUY U YaCTHLIMM (IpaXkIaHCKO-TIPaBOBbI -
MH), ¥ TYGJIMYHBIMUA (AIMUHUCTPATUBHBIMH, HAJIOFOBBIMH, 3KONO-
TMYeCKUMHU U T.11.) IPaBOOTHOLIEHUAMH. BcTynass B KOHKpeTHOe
rpaXXIaHCKOe NPaBOOTHOILIEHHe, FOCYAAPCTRBO 3aHUMAET MO3ULMIO
06bLIUHOTO IOPHANYECKOTO JIKLIA, CIEA0BATENbHO, JOJXHO B paBHOI
CTeNeHN CobIII0JATh Te HOPMbI ITYOTUYHOIO NpaBa, Kakue NeHCTRY-
10T B MOMEHT 3aK/toueHus Aoropopa. B Tom uncne Hopwmbl, ycra-
HOBJIEHHbIE OPTAHOM, BCTYNAIOLWIMM B IpaKJaHCKOe 00513aTeIbCTBO
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“OT UMEHY TOCYNapcTBa. B 3TOM U 3aKJIl0YaeTcs [PUOPUTET rocy-
JApcTBa, KOTOPLill Tak 3aimuiaeT akaaeMuk C. 3¥MaHOB.

Ecnu, HanpumMep, ocTaHoBleHdeM [IpaBUTeNbCTBa JaHHAA PO-
IYKIIMS BKJIOYeHa B IepeyeHb HMIIOPTUPYEMBIX TOBapOB, KMIIEpa-
TUBHO o0J1araeMbIX TaMOXEHHOI MoLIHHOM, To [lpaBUTenbCTBO,
3aKJ1K04as JoroBop o NpHoOpeTeHHH TaKoi POLYKLMH y 3apy0ex-
HOTO MPOU3BOINTEJIS, HEe BIpaBe OCBODOIMUTL €€ OT TAMOXXEHHbIX
r1atexeil CBOUM MHIMBUAYAAbHBIM aKTOM [IPH UCTIOJHEHUM JOT0-
sopa. MHaue roBops, yXe IeHCTBYIOILME UMIIEpaTUBHBIE TyOAMY-
Hbl€ HOPMBI 1O CBOEH I0pUINMYECKO Ciile UMEIOT IIPUOPHUTET Nepel
WHANBUIYJILHBIMU JOFOBOpPaMH, 3aKII0UEHHBIMH TEM XKe OpraHoM,
KOTOPBI TIPUHUMAET Ha3BaHHble HOPMBL.

Ho 3akonofaTes ibHbie HOPMbI MOTYT U3MEHSTBLCS yXKe N0CJ1e 3aK-
JIIOUEeHUS IOroBopa. B 3TUX yCcnoBUAX UM3MeHSETCS M [IPUOPUTET.
CorstacHo nyHKTY 2 ctathi 383 'K PK yXe nelcTBYOMIMIA TOrOROP
He NOABJIACTEH NOJOOHBIM U3MeHeHusM. M rocynapcTso, NpuHaB-
1ee Ha cebs KakHe-TUb0 A0roBopHbie 00SI3aHHOCTH, He MOXeT YK-
JIOHUTBCS OT MX UCIOJHEHUS TTyTeM U3JaHUs OOLLEeH HOPMBL, 3arfl-
peliaowiet Takoro poaa ucnosiHenue. He Moxer, naxe npunas
YIIOMHHaEeMOU HOpMe OBPaTHYIO CUITY.

Mbl CO3HATENbHO MPUMEHSIEM 3/ieCh JAHHBIM YTBEpXAeHUEM
OorpaHU4MTENIbHOE TOJKOBaHue nyHKTa 2 cratht 383 'K PK, nona-
ras, yTo B pacCMaTpUBaeMOll CUTYallMU TaKoe (OrpaHUUUTEBLHOE)
TOJIKOBaHUeE BOOJIHE ONPaBraHo. B MpOTHBHOM CJlydae Mbl Ipeaoc-
TaBHUM FOCYAapCTBY BO3MOXHOCTD, 3aKJII0UMB I'PaXkIaHCKO-TNIPaBo-
BOit IOTOBOP, [10 CBOEMY YCMOTPEHUIO H3MEHSITh IM0O NpeKpailaTh
ero AeHcTBUE, NONL3YSCh NpUHallexalleil eMy nmyoJauuHou Bnac-
Tb10. DTO NpeBpalllaeT MpoBo3rallieHHoe cTatbeil 111 IMpaxnarc-
KOT0 KOJeKca JOTOBOPHOE PABEHCTRBO CTOPOH B JIMLEMEPHYIO (DUK-
LHO.

CnenyeTr yuuThiBaTh IIPU COTIOCTABJIEHNUH IOPUAMYECKON CUDI,
47O MyOGAXUYHbIE BAACTHBIEC AKThl TOCYIAapcTBA MOTYT UMETh K HOp-
MaTUBHBIN, U UHAMBUIYANbHBIA XapakTep. AKTH Xe 3aKJIIoUeHUs
rOCYJapCTBOM JIOTOBOPA C HEFOCYJapCTBEHHLIM MAapTHEPOM BCeraa
SIBJIAIOTCS MHAUBUIY aJIbHBIMU I0pUAHYecKUMHU (akTamMu. U npu Ta-~
KOM COOTHOLLEHUH rOCyJapCTBO KaK abCOMITHBIN obnaaaTeb 1yo-
JIMUHOM BJIaCTH, YMeJio oTiepupys hopMaMi ee ITPOSIBJIEHH S, UMeeT
NIOJIHYIO BOBMOXHOCTL 00eCceUnTh UCTIONbL30BaHME KOHKPETHLIX
4aCTHBIX JOTOBOPOB B MOJUTHUUECKHX, 3IKOHOMHYECKUX W COHMU-
anbHbIX UHTEpecax Bcero obLIeCTRa.
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[TrchbMO UCMOARUTENBLHOO AMPEKTOPA 110 fipaBoBOMY obecniedernio HK
«KasMyHaiil'as» Cacunora K.B. akagemuky 3umManoBy C.3.

Yeaxaembrii Canbik 3umanosuyg!

Ha nuax 'naBa rocynapcTsa foKeH NOANUcaTh NpuHSTHIN [Tap-
nameHToM 3akoH PK «O BHeceHUW U3MEHEHUH U IOTIONHEHUH B He-
KOTOpble 3aKOHOaTeNIbHble akThl Pecnyonuku Ka3zaxcraH no Bor-
pocaM Helporoib30BaHUS U MpOBeleHUss HePTAHbIX onepaluii B
Pecny6iuke KazaxcraH». Mbl BecbMa 3aMHTEpECOBAHKI ellle B O/
HoM BallieM BHICTYIIIEHHH B pecnybiukaHckux CMHU B oTHolle-
HUH 10JI0XeHUi npuHSToi ctaThi 71 3akoHa PK «O Henmpax U He-
Jporofb3oaHumy. [ToaHsTasg BaMu paHee IUCKYCCHS HA TEMY CTa-
GUILHOCTH MOJIOKEHU I KOHTPAaKTOB U OCOOOM CTaTyce rocyap-
CTB2 B OTHOLUEHMSIX, CBSI3aHHbIX C HeJpaMu, 6e3ycJIOBHO, fana
CBOM MOJIOXUTENbHBIE pe3yibTaThl. «KasMyHaiil'a3» Kak rpaBo-
NpUMeHHUTeNbHAs OpraHU3aliMsl HeloCpeACTBEHHO B Oyyiueit pado-
Te OyeT 3aBUCETh OT MPaBUILHOTO TOHUMAHHS U YSICHEHHSI HOPM
YKa3aHHOTO 3aKOHa, KacatloluXCs IPEUMYIIECTBEHHOTO TipaBa ro-
CyIapcTBa Ha MpUOOpeTeHHe POAABAEMbIX HEAPONOIb30BaATESAMH
npaB.

Hogble HOBeJUIb! MONOAHWIHM ielcTByOllee paBo KasaxcraHa.
besycnoBHo, caMoii [T1aBHOM 13 HUX CTAHET AOMNOJHEHUE B CTAThIO 7 |
3akoHa PK «O Henpax ¥4 Heiporno/ib30BaHWW», BeI3BaBIIee OOMbLLIOIH
UHTEpeC Kak B Cpejie yUeHbIX-TPaBOBEAOB, TaK U CPeAM MPaKTUKYIO-
[IMX IOPUCTOB M HENLPOTIOJib30BATENCH.

3akoHoAaTe/b HAAEINI TOCYAAPCTRBO TIPABOM «[JISl COXpaHe-
HUS U YKPEIUICHHS pecypCHO-3HepreTHYeCKol OCHOBBI 3KOHO-
MUKU CTPaHbI» B IPUOPUTETHOM MTOPSAKE MEPEN APYTo¥l CTOPOHOM
KOHTPAaKTa WM yYaCTHUKAMM IOPUAMYECKOTO JIMIa, obnafarouiero
[IPABOM HeJIpOTIONIb30BaHUsl, a TaKKe Nepel APYTUMHM JIMIIaMU TIpU-
ofbpeTaTh OTUYXIaeMOe N1PaBo HePOIOIb30BaHNA (€0 YACTH) M Wil
JIONIY y4yacTus (fTaKeTa akiuid) B IOpUAMUYECKOM JIHIe, 00/1a5ai0leM
NIPABOM HEAPOINOJb30BAHUS «Ha YCJOBUSIIX He XyXe, 4eM Ipeiio-
JKeHHble IPYTUMH MOKynaTelssMu». JlaHHOe MpuopUTeTHOE MpaBo
AOSIBJIsleTCS] Y TOCYAAapCTBa B CUJIY YCT2HOBJIEHHS 3aKOHA, U OHO
OylleT IPUMEHSITLCS KaK B YaCTH YKe UMEIOLIHXCSl KOHTPaKTOB Ha
HenpomnoJib30BaHUe, TaK M B OTHOLIIEHUH BHOBD 3aKJII0YaeMbIX, 3 TaK-
Xe npu nponaxax ponei yyactusi B TOO 1 nakeToB akMi aKIIMO-
HEPHbIX 00LIECTB, IBJISIOLLMXCS] HEAPOIIO/Ib30BATE/ISIMH, HE3aBUCH-
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MO OT IOJIOXEHMI UX YCTaBOB, perjaMeHTHPYIOINX BOIIPOCH! yC-
TYIIKU gosied (mponaXy akuuMii) MexXy yyaCcTHUKaMH ropuavyec-
Koro Auua. Ha Hali B3rjsa, AaHHbie NOAOXEHUS] OPraHUYHO BITH-
CHIBAIOTCH B U3HayalbHO CHOPMYJIMPOBAHHBIA KOHLIENTYaJbHbIHA
MOAXOM, YTO FOCYJAPCTBO PErYJIMPYs IpaxkIaHCKHe OTHOLICHUS U
Ha ypoBHE 3aKoHa yCTaHaBIMRBAS FapaHTHUH MPaB HEAPOTIOL30BaTE-
Jiel, HUKOT1a He pacrpoCTpaHsio UX Ha cliy4yau obecrieueHUs1 000~
POHOCNOCOGHOCTH, HALIMOHAJIbHO# 6e30MacHOCTH, 3KOAOTHYEC-
KYy10 6€30MacHOCTb U 31paBOOXpaHEHUE KaK pabOTHUKOB, TaK M
HaceJieHHs1 (CM. 4acThb BTopylo ctathM 71 3akoHa PK «O Hempax u
HEeJIpONONb30BAHUH). DTO H MOHSTHO, MOCKOJBKY roCydapCTBEeH-
HOCTb HaNpSMYIO CBS3aHa C CyBepeHUTETOM U HallMOHaIbHOM Oe-
30M1aCHOCTBIO.

HoBhle HOpMbI CTaThU 71 XenatelbHO paccMOTpeThb B TpeX pa-
Kypcax:

1) ¢ TOYKH 3peHHST MHTEPECOB BhIOBIBAIOLIETO YUYACTHUKA;

2) ¢ TOYKH 3peHHs YH4aCTHUKOB o0uIeli ToneBoi cobCTBEHHOC-
TH KaK B OTHOUIEHUM [1paBa HeJpOIOJib30BaHUSA, TaK U B OTHO-
IIEHUU aKTHBOB IOPUINYECKOIO JIULA, SBJSIOLLErocs HEAPOnoib-
30BartesieM, MpY BLIXOJAE OAHOIO U3 yYaCTHUKOB M3 NTPOEKTa;

3) ¢ TOUKHU 3peHUs BCeX 3aUHTEPECOBAHHBIX JIMLL, BBULY IPU-
NaHUS AeUCTBUIO 3TUX [0JOXKEHUI 0OpaTHOW CUIBI TPUHATHIM 3a-
KOHOM.

B cootBercTBUM ¢ KoHuenuuei 3akona PK «O HalioHanbHOMN
6e3onacHocty Pecniyonuku Kaszaxctah» obecrieyeHue HauMoHa b-
HOi1 6€30MaCHOCTH sIBAsIETCS TIaBHBIM YCIOBHEM pa3BuTHs Peciiy6-
JIMKKM KazaxcTaH Kak He3aBMCUMOIO CYyBepeHHOTO rocyrapcTha.
OnHuM 13 HanpapsieHuit obecrneyeHUa HaUMOHaJbHOU He3onacHoC-
TH Pecniyonuku Kaszaxcran apasiercst obecniedeHue 9KOHOMHUYECKOi
He3aBUCMMOCTH KazaxcraHa, 4To BeITeKaeT U3 NOJIOXeHHI cT. 18 yka-
3aHHOTO 3aKOHa, YBeJIMYeHHe JOJIH Ka3aXCTAHCKUX TOBapOINpOU3-
BOJIUTEJIEH B SKOHOMUKE CTpaHbl IPH YCIIOBUM MOOLIPEHHS KOHKY-
PEHLIMK ¥ OTpaHHMYeHUs] MOHOITOJIM3MAa U o0ecrneyeHHe 5KOHOMUYeC-
Koro pocTa. B ycioBusix riobany3auud U IpUIaHus yrieBOLOpoI-
HOMY ChIpbIO CTPAaTeTMYECKOro 3HaYeHus OOJbIIMHCTBOM rocy-
napcTs Mupa Pecniy6iivika He MOXET OCTaBaThCSI CTOPOHHUM Hab0-
JaTejieM B MIEPUOJ aKTUBHOIO pa3BUTHs B Ka3axcraHe BTOPMYHOIO
pbIHKA B c(pepe HenpornosibiopaHus. Tem Gonee, UTo B CUITY ITyHKTA 3
ctaTh¥ 6 Konctutyuun Pecny6nuku Kasaxcran nenpa Pecny6an-
KM, KaK Y Ipyruie IpMpOIHbIe PECYPChl, HAXOASTCS B TOCY1aPCTBEH-
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HOIt cobcTBeHHOCTH. KpoMe Toro, B cTpaHe M3MEHWIIACh 9KOHO-
MHYecKas CUTyaiiusl, MosiBIJIach peajibHasi BO3MOXKHOCTb Ha PhIHOY-
HBIX YCJIOBHUSIX IPUODPECTH IPOJABAEMOE NPABO HEAPOII0/1b30BaHH S
y BLIOBIBAIOILErO M3 MPOEKTa YYaCTHUKA, He Npuberast K HETlory-
JISPHBIM BUAM MPUHYIUTEJIBHOTO M3BATUS Y COOCTBEHHMKA UMY-
LIECTBA Y MMYILECTBEHHBIX MpaB, NPelyCMOTPEHHbIX cTaTbeit 249
I'paxxnanckoro xoaekca PecnyGnuku Kasaxcran. B HoBoli penak-
uun cratbu 71 3akoHa PK «O Henpax 1 HeJponoJib30BaHWH» HET U
HaMeKa Ha PeKBU3HULIO WIKM KOHGMHUCKAIIUIO, OCYILECTBIIsIEMBIE B O/1-
HOCTOPOHHEM IOpPsIAKE CO CTOPOHLI FOCYapCcTBa, KakK HET U aHasno-
MU CO cTaThei 255 I'paxknaHCKOro KoJeKca, OXBaThIBAIOIIER Cliy-
Yyay UIBATHUI LIS rOCyAapCTBEHHBIX HAIOOHOCTEH ¢ BO3MEIIEHEM
COOCTBEHHUKY B NOJAHOM 00beMe YObITKOB, NPUUMHEHHBIX ITpeKpa-
IIeHHeM IpaBa COOCTBEHHOCTH.

JlonojiHeHHs OXBAThLIBAIOT CIyYyau, KOrjga caM HeJpoIiojb3oBa-
Tellb CaMOCTOSITEIbHO, CBOGOAHO, 1OOPOBOBHO U 6€3 KAKOro-1100
JABJICHUSI CO CTOPOHBI pellaeTcsl Ha BBIXOM M3 MTPOeKTa UM U3 XO-
3HCTBYIOILETO CYObeKTa, SIBJISSIOHIErOCst HEAPOI0Abh30BaTeNeM, U
HaMepeH NpoJaTh CBOM UMY LIECTBEHHBIE TpaBa IO PhIHOYHOM LIEHE.
ToneKo B IaHHOM cJlydae, a TakKe eCIM JaHHbIi 00BeKT NpoAaXu
BJIMSIET HA COXpaHEeHHME U YKpeETJieHHe PeCYypCHO-3HepreTUYECKOl
OCHOBBI 5KOHOMHUKH CTPaHbl, TO B CHJIy 3aKOH2 Y rocyJapcTBa Io-
SBJISIETCS pacCMaTpUBaeMoe IPUOPUTETHOE IIPABO IPHOOPETEHHMS.
I'ocynapcTBO BIipaBe OYAET OCYILECTBUTL NpUOOpETEHHUE TOJILKO 110
PHLIHOYHOM LieHE, MPeAJIOXEHHON APYTUMH ITOKYIIATENAMU, U KO-
TOpast MOAXOAUT U yCTpauBaeT camMoro rfponasua. JaHHble OTHO-
ILIEHHS] COOTBETCTBYIOT PHIHOUHBIM MIPHHLIMIIAM, CBOOOIHDI 1 ITOHSIT-
HbI K&K CaMHM Y4aCTHMKAaM CHEJIKH, TaK U C MO3ULHH CTOPOHHETO
HabmoaaTeNnst, NOCKOJbKY MOJHOCTBIO OTCYTCTBYIOT 3JIeMEHTHI
yiieMjaeHus KaKux-J1ubo NHTepeCcoB BbhIOLIBAIOLIETO YUYaCTHHUKA.
K ToMy e y BbIObIBaIOLIETO YYacTHHKA [TPOeKTa OCTaeTcd B 3afiace
HeJIbIii Habop UHBIX CIIOCOOOB PACTIOPSIKEHUSI CROMM HUMYIIeCTBCH-
HbIM IIPaBOM B [IPOEKTE, IOMHUMO MPOaXXH, KOTOPbIE PeSyCMOTpPC-
HB! B ['paxiaHCcKOM Kofekce (MeHa, JapeHue Y 1p.)

B T0 e Bpemst NOCTOSIHHO MYCCHPYETCS BONpoc 00 YLIEMJIeHHH
UHTEpecoB JPYTMX YYaCTHUKOB 00lieil 1oJieBoil cOOCTBEHHOCTH,
B 4aCTH MX NPEUMYIIECTBEHHOTO NpaBa MTOKYNKH B CHJTY MOJ0Xe-
HUH KOHTPAKTOB MPH YaCTUUHOI NepeyCcTyKe NpaBa HeApPQoab-
30BaHHUA, a TaKXKe B CHJIY 3aKOHOJATeNIbCTBA O TOBAPULIECTBAX C
OrpaHUYEHHOM OTBETCTBEHHOCTBIO TMPU BbIXOAE M3 TOBAPHULIECTRA
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OJTHOTO M3 ero yYyacTHMKOB JWOO fipu ITpoJaxe NakeTa akUui ak-
LIMOHEPHOT'0 O0ILIECTBRa, SIBSIIOLUIEr0oCs HeApOIIOJib30BaTe/IeM.

[TpuHaTas HOpMa rapaHTUPYeT rOCYAAapCTBY, YTO FOCYNapCTBO
He OyJeT CBA3aHO HUKAKUMH 00s13aTeIbCTBAMM, CYILIECTBYIOLIMMHU
MeXIy YYaCTHUKAMHK KaK MpOoeKTa, TaK U YCTaBHbIMM MOJIOXEHHU-
MU JIOPUMUYECKOTO M@ Heapornoib3oBatens. JaHHbiit noaxon
SIBJISIETCS1 3aKOHHBIM, ITOCKOJIbKY B COOTBeTCTBUM € 1.3 cT.1 I'pax-
JlaHCKOTO Kofiekca Pecriy6nuku Kaszaxcrad K OTHOLLIEHHSM O MC-
NOJIb30BAHUIO NPUPOAHBIX PECYPCOB U OXpaHe OKpYXalolleil cpe-
Zbl, TPAXIaHCKOE 3aKOHOAATENIbCTBO IPUMEHSETCS B CJIyyasx, Kor-
J1a 3TU OTHOLUECHUS HE PEryJIMpYIOTCSl 3aKOHOAATEIbCTBOM 06 Uc-
N0JIb30BaHWH MTPUPOJHBIX PECYPCOB U OXpaHe OKpYyXKalolllel cpe-
Ibl. B HallleM paccmaTpyBaeMOM Cilydae OTHOIIEHHS PeryJUpYIOT-
€l UMEHHO CIIeLIaIbHbIM 3aKOHOAATENbCTBOM, TO €CTh CTaThel 71
3akona PK «O Henpax u Heapononb3oBaHUK». KpoMe Toro, u3Ha-
qaJIbHO pelakius cTaThH 71 3aK0oHa, [TOCBSLLIEHHAS 3allIUTe [PaB He-
JpOIoJb30BaTeis, rapaHTUPOBaia 3allMTY JUIIb TeX ero npas, Ko-
TOpble HE paclpoCcTpaHsIoTcs Ha obecneuyeHre 060poOHOCIOCO0-
HOCTH, HalloHaIbHO# Oe3omnacHocTH Pecriybnuku, chepy aKono-
rHyeckol 0e30IIaCHOCTH U 3[1PaBOOXPaHEHHS.

3aKoHozaTeNb MpUAal HOpMaM 0OpaTHYIO CUJTY, M 3TO TaKXe
SIBJI15IeTCS IPABOMEPHBIM B OTHOIIIEHUM paHee 3aKJIIOYEHHbIX KOHT-
PaKkToB B 00J1aCTH HeJponoJb3oBaHus. [pexne Bcero, B I'paxaan-
CKOM KOJIEKCe YPery/JMpoBaHbl BOMPOCHl COOTHOILIECHUS 3aKOHO-
llaTeNbCTBa U JOoroBopa. TpeOoBaHUs 3aKOHOATE/ILCTBA SABJISIOT-
¢4 00s13aTeNIbHBIMH U1 YYaCTHHKOB MpakIaHCKMX OTHOIeHUid. Bce
KOHTPaKThl Ha HeJpoTloAbL30BaHUe colepxaT obs3aTeNlbHoe TNoJIo-
xeHue MonenbHOro KOHTpaKTa B YacTH COOJIOAEHHUS HENPOIOb-
30BaTeIIMHU TpeOOoBaHuit 3aKoHomaTebeTBa PecyOuku Kasaxcra.
CilelyeT OTMETUTb, YTO B OTHOLEHWH HHOCTPAHHBIX HEAPONONb30-
BaTesieil meficTBoBaBiuasi paHee ctathsl 6 3akona PK «O6 uHocT-
paHHBIX MHBECTHLIMSAX» TAKXe He AaBajia rapaHTui ctabunbHocC-
TH, peyb Kacajachb U3MEHeHHs 3aKoHozaTelbcTBa PecnyOyvku
Kazaxctan B o6nacty obecriedyeHust 060poHOCIIOCOGHOCTH, HALIMO-
HanbLHO# 6e30MacHOCTH, B chepe IKOJOTMUECKOH 6e30NacHOCTH
Y 3IpaBOOXpaHeHUsl U HpaBCTBeHHOCTH. OIHAKO MPY U3MEHEHUH
3aKOHONATENbCTBA, YXYIIUAIOUIETO [0JI0XKEeHHE HHOCTPAHHOTO UH-
BecTOopa B NaHHBIX 0OJacTsIX, UHOCTPAaHHOMY MHBECTODPY AOJXHAa
6bL1a OBITH BhITUIaUeHA He3aMeUTeNbHAs U 3pdeKTUBHAsT KOMIIeH-
cauusi B BamoTe HHBECTUPOBaHUs MO0 B MHOCTPaHHOU BaOTe, yC-
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TaHOBJIEHHOM corlallieHHeM HHOCTpaHHOro HHBecTopa ¢ Pecny6-
nukoit KazaxcraH.

I1puHSATBIE MOJOXEHUS SIBISAIOTCS Ype3BblYaiiHO aKTyaIbHBIMU,
BaXXHBIMH [iJ151 [TOCTYTATEIbHOTO Pa3BUTUS SKOHOMHUKH Pecriytu-
k1. Ouu gononusmoT 3akoH PK «O HaunoHanbHOH 6e30MacHOCTH
Pecniyonrku KazaxcTaH» peajibHbIM MeEXaHU3MOM peryJIMpoBaHus B
YacTH MPUPOIHLIX pecypcoB. Takum obpa3oM, y rocynapcrtsa
TIOSIBJISIETCS BaXKHBINM HHCTPYMEHT oOecreYeHHs HallMOHAIbHbBIX 3KO-
HOMUWYECKHMX HHTEPECOB B 00JIaCTH HEAPOINOIb30BAHUSI.

Bain KoMMeHTapuili Ha yXe NpUHATBIA 3aKOH, YBaXXaeMblii
Canplk 3UMaHOBHY, 3aTParvBalOLIMi H3/I0XEHHbIE BbILIE MOMEH-
TbI, O6bUT ObI YpEe3BbIYAKHO I10JIe3eH U HEOOXOAUM IOpUIUUECKOH 00-
IIECTBEHHOCTH.

C yBaxeHHeM ' K.Caguros

19 Hos1Gps 2004 .



[TrcbMo akapemMuka 3umanosa C. 3.
npesunedty HK «KasMynaiil'as» r-ny Kapabauuny ¥.C.

MpuoroyBaxaemblif Y3ak0ai Cyneiimenosud!

ITozposbTe No3ApaBuTh Bac ¢ 3aBepilieHHeM IUTATENLHBIX U TPY-
HBIX MEPErOBOPOB U € MPHOOpeTeHUeM 8 MPOLIEHTOB aKLIKil KpyNHO-
ro HedTaHoro Mectopoxnenus «Kaiaran» Ha KacnuiickoM nienb-
be, HaxoouBIIErOCH AC CUX NTOP B MOHOMONLHOM BJiaieHUH MHOCT-
pPaHHBIX MHBECTOPOB. DTO KpyrHas nobena Ha MyTIX YKpervieHusl
5KOHOMUYECKOI MOIIM U TOCYIapCTBEHHO He3aBUCUMOCTH Pecny6-
nmku Kaszaxcrad. B 3ToM st BUXY ¥ HeCOMHeHHY10 3acayry Haimo-
HayIbHOM KoMmaHuK «Ka3zMyHaitl'as» 1 ee pyKOBOACTBA.

Ha 3aBepiuaroliieil ctaauu neperoBopos, cocrossiiieiics 30 Map-
Ta cero, 2005 roma, npeactaBuTenn KoHcopumyMa MHOCTPaHHBIX
MOAPSOHBIX KOMIIAHUH clieNlai, Cpeay Ipyrux, Kak MHe CTajlo M3-
BECTHO, OJJHO IIpUMeUaTeNlbHOE 3asIBJIEHHE O TOM, YTO «IOpUCThI Ka-
3aXCTaHa OKa3ajuCh HAMHOTO CUJbHEe HAlMX (T.e. 0BCayXHBalO-
LIMX UX) IOPUCTOB». B 3Toi CBA3M XOTe) Gbl H3I0XUTH CBOE BUJE-
HUE: OTMETUTb U 0cODO0 BbIAEIHTL CPEAH IOPUCTOB 3acayry Baiuero
COTpPYAHMKA, YIPaBJSOLIEro NHPEKTOpa MpaBoBoro obecrneveHus
Haunonansnoii Komnanuu «KazMyHaiil'a3» r-na Cacpunopa K.B.
51 BB TOCTOSIHHO CBSI3aH C OPUIUUECKoi cyk00ii M Haxonuics B
Kypce xolla TMCKYCCHU MeperoBOPOB, B KOTOPHIX OOJIbIIOE MECTO
3aHUMAIM M HepelKo Npeobajaiy pUIyecKe apryMeHTalMH,
0BOCHOBaHUS, Ka3yChl ¥ X TOJAKOBAHUS B KOHTEKCTE HALIMOHANIbHBIX
M MEXXIyHapOAHBIX HOPM M OMNBbITOB UX PUMEHEHHUSI B MHBECTHULIM-
OHHBIX OTHOLIEHUSIX C YUacTHEM WHOCTPaHHbBIX OpraHU3aluit.

Kak BaM K3BeCTHO, Ha 3TUX JUIMTE/IbHbLIX TiePeroBOpax Cpenu
MepBOCTENEHHbIX apTyMEHTALIMIf CTOPOH BOTIPOCHI O POJIH, CTaTyCe
H OTBETCTBEHHOCTH roCcylapcTBa-COOCTBEHHUKA HeJllp, a TAaKXKe Ha-
CKOJIbKO HALIMOHATbHOE 3aKOHOAATE/IbCTBO, B TOM UKCE U B 0611ac-
TH HeJpOMNoJb30BaHUs, COOTBETCTBYET COBPEMEHHBLIM peayidiM U
3alliULIAeT UHTEPEChl TOCYAAapCTRA, NIOABEPrajliCh CEPhe3HbIM UCTIbI-
TAHHSIM Ha TMOKOCTb ¥ Xu3HeHHocTh. -0 Caduros K.b. npubnek
MeHSI JIJIs1 yYaCTUSI B )KECTKON TUCKYCCHH O 3THM U JIPYTHM BOTIPO-
caM. C yueToM MHeHMii r-Ha CadpuHosa K.b. 1 1o cornacopaHHoCcTH
¢ HUM 51 06HAPOIOBA U OMYGIMKOBA Psill aHATUTHYECKUX HAYUHBIX
ctarteit: « MHBeCcTOpPLI U KOHTPaKThI» (razeTa «KasaxcraHckast npas-
a», 2004, 28 mas), «Euie pa3 06 nHBecTopax W KOHTpaKTax» (rasera
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«Kaszaxcranckas npaspa», 2004. 10 nexabps), «<KoHTpaKT Ha Heapo-
nosib3oBaHue» («HOpuanueckad razeta», 2004, 26 masi), a TakKe Auc-
KYCCUOHHYIO M UTOTOBYIO CTaTbio «OTBET MOMM OIIIOHEeHTaM» (Kyp-
Ha «lOpuct», 2004. Ne 11). B Hux ocBelIaIMCh UMEHHO T€ BOMPO-
ChbI, KOTOPbIE CPey ApYTUX NpeacTaB/isii HaubobIHif UHTEepeC B
NeperoBopax.

B nponecce TecHbIx pabounx ¥ HayYHbIX KOHTAKTOB 51 ybequncsi,
qto r-H CacduHos K.b. ob5anaer He TOJNILKO 3HAHWEM, YMEHHEM U
OO/bIIMM OITBITOM B FOCY1apCTBEHHOMH IOPUAUYECKOH cnyxkbe, Ho ¢
TOHKHUM YYThEM M JIOTHKOH 10pHUcTa-aesTesisi. OH NoHUMall, ¥ 5T0
CIy4aercs He YacTo B YNIPaBlIeHYECKUX CTPYKTYPaX, TOHKOCTH ¥ BO3-
MOXHble IOpUINYECKHE 3UT'3arH ¥ TIOBOPOTHI [EPETOBOPOB, a TaKXKe
0 HeoOXOJMMOCTH CBOGBpEMEHHON MMOAAEPXKH NpoLecca Mepero-
BOPHOM [eATeIbLHOCTH, B YaCTHOCTH 3aKOHOHATENIbHOW MHULIMATH-
Boit (B BHIe momnosiHeHus K ¢T. 71 3akona PK «O Henpax u Henpo-
MOJIb30BAaHUHU» ), 3AKPETISIIOILIEH «[1€PBOE MTPABO» FOCYAAPCTBA B MPH-
ofipeTeHUU CBODOAHOH aKMK B pa3paboTke He(TAHbIX MECTOPOX-
JIeHUiH, 4TO B KOHIIE-TO KOHILIOB, I10CJIe MOYTH OJUYHON GOpLOLI,
opu10 nipuHaTo [NapaamenToM PecnyGimKu.

S, 1o nonary ceoeit HayuHOH AEATENLHOCTH, 3HAIO KOPIIYC Yyue-
HBIX~IOPUCTOB-MPAKTUKOB C YUEHbIMH CTeleHs MU, paboTalouiHX B
Pecnyonuke. I'-n CadunoB K.b. cuuraerca ogHuM M3 Haubosee
KDPYTHbBIX aBTOPUTETOB cpefitt HUX. CunTa Obl, UTO OH 33 COASHCTBUE
YCIEIHOMY 3aBeplleHHIO Bblllle YKa3aHHbIX MePEeroBOpoB BOKPYT
BOIIPOCa O MeCTOPOXAeHUY «KaImaran» 3acIyXuBaeT COOTBETCTBY -
Iouie# 61arofapHOCTH co CTOpoHb! HatmoHanbHol Komranny «Kas-
MyHaiil'a3» 1 ee pykoBoAcTBa. A 51 EbIpaxalo eMy CBOIO Oiarogap-
HOCTb 32 ero fipeKpacHoOe HayUHO-MPAKTUUECKOE IOPHAUKO-TIONU-
THYECKOE MBIIILIEHHE, YTO MOMOTJIO MHE BLICTYIIHTh C PSIOM Ligjle-
HarpaBJIeHHbIX CTaTel.

C yBaxeHHeM

akanemMuk HAH PK,

avpekTop KOprau4eckoil KoMnaHuu

«Hnrteynexryan-Tapacam C. Sumanos

16 mons 2005 r.



ITo3zapaeutennnoe mucbmo mpe3ugesta HK «KazMynaiiras»
K 60-netuio ITobenpl B Beskoit GTeyecTBeHHOM BoHe

Ot umMenu HaunoHanbHo# Komnanuu «KazMyHaiil a3» mpumMu-
Te cepIeyHbie no3aparieHus ¢ BenukuM npasnuukoM — Jnem [Mo-
Oenpr!

Bam, kak yyacTHUKY Benukoit OteyecTBeHHOIM BOMHBI, KaK HU-
KOMY U3BECTHBI BCE ee YXachl 1 HeB3roisl. Bul oTcTosI Mup Ha
3emie He Walsl CBOeH XMU3HU.

Bce Mbl B HEOMIATHOM AOJTY Tiepes BauiuM nokoneHHeM U Bce-
raa OyaeM rMOMHUTD O TEX, KTO MpoLle) 3TOT FepOUYECKUA MY Th, OC-
TaJcs Ha MOJISIX CpakeHUMH, KoBaJl tobeay Ha TpyaoBoM (pOHTe.

YeaxaeMmblit Canbik 3uMaHOBUY, obliiecTBeHHOCTh KazaxcraHa
3HaeT Bac Kak akageMuKa, H3BECTHOIO HAyYHOTO U [IOJIMTUYECKOI0
nestensi. Bol BOCIIUTAIM LENYIO I1ESITY BRICOKONPOdECCHOHAIBHAIX
IOPUCTOB, HEKOTOpbIE U3 HUX YCMEWHO TPYASITCH B Hedrerasopoi
OTpaciHu.

Bamu noarotosneH psii HayYHbiX MyOAUKALIMK Ha TeMy Heapo-
T0J1b30BAHUS, TIOJYUYMBIUKI IIMPOKHUI 06IIECTBEHHbINA Pe30HaHC U
CriocoOCTBOBABIINI BO3BPATY MO KOHTPOJIb FOCYAAPCTBA IOJIH yYac-
THS B KpyIHeRLIeM He(hTAHOM npoekTe Ha Kacnuu.

Bhni Bcer/ia ObUTH CHMBOJIOM BBICOKO#H I'paX1aHCTBEHHOCTH H I1aT-
PHOTH3MA.

B stoT 3HaMeHaTebHBIA AeHb XeaaeM Bam MupHoro He6a Han
rOJIOBOM, CYACThSl, GIATONOJTYYHS N HOBBIX TBOPYECKHX YCIIEXOB!

[MpesuneHT
AO HK «KasMywnaiil'as» Y.C. Kapabarun

Maii, 2005 r.
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