




lOPHllHllECKMI KOMTIAHH51 «HHTEJUTEKTY AJI-TIAPACAT» 

C.3. 3ttMaHoB 

fOCY~APCTBO 

11 KOHTP AKTbl 
B C<l>EPE 

HE<l>TfillblX 
OIIEPAf.U1M 

AJlMAThl 
«)KET! )l(APFbl» 

2007 



iloJJ. o6mett peJJ.aKu11eti JJ.OKTopa IOp11JJ.11qecK11x HayK 
K.E. Ca<jJuHoea 

3-62 3HMaHOB C. 3. 
focyJJ.apcTBo 11 KOHTpaKThI B c¢epe tte¢rntthIX onepaum'.:l: 

Hay<rno-npaKT11qecKoe noco611e. - AnMaTbl: )l(eTi )J(apFbI, 
2007. - 176 c. 
ISBN 9965-11-244-4 

B naHHoii pa6ore paccMarp11sa10rcSI reoperw-1ecKHe 11 np11KJJanHb1e acneKrbI 

OTHOWeHl1H, B03Hl1Ka10w11x B Cl1CTeMe «focynapcTBo - KOHTpaKTbl - 3aKoHona­

TC.%CTBO» B ccjJepe HecjJTSIHblX onepaw-itl, B KOTOpb!X y<JaCTBY!OT 11HOCTpaHHble 1rn­

HCCTOpbl 11 nonpSILUlbJe opraH113aUl1H. 

KH11ra pacc'IHTaHa DJJSI 0cex rex, KTo HHTepecyercl! rocynapcrseHHo-npaso­

llblMl1 npo6JJeMaM!1 HenponOJJb30B<lHHH B006u1e, 3KC[]JJyarau11etl HecjJTSIHblX 3aJJC­

:Kcii, B oco6eHHHOCTH B KaJaxcraHe. KH11ra cJJy)f(HT noJJe3HbIM nonOJJHlITeJJbHbIM 

noco611eM DJJSI npenonasareneti, Marncrpos, acnHpaHTOB 10p11n11<JecK11x, 3KOHOMl1-

4cr:KHX <jiaKyJJbTCTOB a1>1cwHx y<1e6HbIX 3aseneH11l-'1. 

3 1203020600-002 fieJ ofi'bllBJJ. _ 2007 
419(05)-2007 

ISBN 9965-11-244-4 

EEK 67.404.2 

© 3HMaHOB C. 3., 2007 
©TOO «)!(eTi lKapFbI», 2007 



OT PEAAKTOPA 

B coBpeMeHHhIX ycJIOBl1HX pa3Bl1Tl1H Ml1poBotl 3KOHOMl1KH nepe.u Ka-

3aXCTaHOM CTOl1T 3a,!lalJa c¢opMl1poBaTb 3KOHOMH'IeCKYIO TIOJ!l1Tl1Ky, no-

3BOJl.RIOIUYIO MaKCl1Ml13l1pOBaTh 3¢¢eKT OT ll06hl'rn He¢rnHbIX pecypcoB, 

.RBJIHIOIUHXC.R ,!lOCTOHHl1eM scero Ka3aXCTaHCKOfO Hapo,lla. 

3KOHOMH'·IecKtte l13MeHeHH.R B Pecny6JittKe Ka3aXCTaH cepbe3HO OT­

pa3HJIHCh Ha npaBOBOM MexaHl13Me peryJil1pOBaHmI c¢epb! He,!lpOTIOJlb-

30BaHl151. Pa3Bl1Ttte pbIHOlJHbIX OTHOllleH11l1 B He,!lpormJib30Bamrn cnoco6-

cTBOBaJIO nepeXOllY OT cymecTBOB3BllJero 3.UMl!Hl1CTp3Tl1BHO-JIHUeH3HOH­

HOfO nopS!,!lKa OTHOllleHHi1 B ccj:Jepe Hellp000Jlb30BaHl1S! K KOHTP3KTHOMy. 

OllHaKo yctt11eHtte ,!lorosopHhIX HalJaJJ B ,!lel1crny10meM 3aKoHonaTeJJhCTBe 

He 03HalJaeT, lJTO rocy,!lapCTBO B T3KHX KOHTpaKTaX BblCTynaeT OllH060KO, 

T.e. TOJlbKO KaK 0,!ll!H 113 ytJaCTHHKOB rpa)!(JlaHCKO-npaBOBbJX noronopoB. 

Hellb3SI He ylJl1ThIB3Tb ,!lpyry10 CTopm1y - rocyllapcrno np113saHo BbmOJI­

HHTh peryJIHTHBHble cj:JyHKU1111, KOTOpb!e n,111HIOT Ha HCOOJIHeHHe caMl1X 

.llOfOBOpOB. l1MeHHO 3Tl1 npo6J1eMbl HBJIHIOTCSI cero,!lHH Ha1160J1ee llHCKYC­

Cl10HHbIMl1 B ccpepe HellponoJih30BaH11H. TaK11M o6pa30M, n Hacrnmuee 

BpeMH npo,!lOJDt<aeTCSI nol1CK 00Tl1MaJibHOro COOTHOWemrn llOfOBOpHbJX 

l1 a,!lMHHl1CTpaTl1BHO-npallOBblX Hc\lJaJI [l pery Jil1pOBaHl111 He,!lpOTIOJlb30Ba­

Hl151. 

Eie3yCJIOBHO, paUl!OH3.%HOe HCOOJlb30BaH1ie rocy ,!lapcTBeHHOM co6-

CTBeHHOCTl1 B PhlHOlJHOM CHCTeMe llOJDKHO llOCTHraTbCH MeTOll3Ml1 KOH­

KypeHTHOM 6opb6hl, a He MeTOll3Ml1 31lMHHHCTpaTl1BHOfO rocy,!lapcTBeH­

HOfO peryJIHposamrn. BMeCTe c TeM, llbl3bIBaeT COMHeHHe, lJTO TOJlbKO 

rpa)[(,!laHCKOe 33KOHO,!laTeJibCTBO cnoco6HO CBOHMl1 HOpMaM11 o6ecnelJl!Tb 

B:nMO:>KHOCTh ycTaHOBJiemrn 6aJJaHca npa13 11 o6H3aTe;lbCTB Me)[(,!ly o6Jia­

llaTeJieM npaBa Hellp000Jlb30133HHH I! rocy11apCTBOM. no3TOMY pa3BHT11e 

3aKOHOllaTeJlbCTBa 13 ccjJepe HCLlpOnOJJb30B3HHSI 110Jl)KHO 1111Ti1 no nyT11 

OflTl1MaJibHOfO CO'ICT3Hl15! rpa)[(,!laHCKO-npaBOBbIX Ii a11MHHHCTpaTl1BHbIX 

perym!Topos Me:>K11y rocy.aapcrnoM 11 He11ponoJJb30BaTeJieM. 

B pa60Te C. 311MaHOBa «focynapcrno 11 KOHTpaKThI B ccpepe HecjJrn­

HhIX onepau11l1» 0Tpa3HJJCH rnaBHblti acneKT lll1CKYCCHI1 Me)!(Jly !Op11CT3-

Ml1, npe11CT3BJISllOLll11Ml1 HIHepeCbl rocy11apcTBa, H He11ponOJ1b30BaTeJIS!Ml1 

B 1mue 11HocTpam1b1x 1m13ecTopoB. TaK noJ1yY11JJoch, lJTO cneu11aJIHCTbl B 

o6JiaCTl1 rpa)!(JlaHCKOfO npa13a CTaJJH 3KTl11lHblMl1 CTOpOHHl1KaMH KOHUen-
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mm paBHbIX napTHepcK11x OTHoweH11ti rocynapcrna 11 HenponoJJh30BaTe­

JJeti B KOHTpaKTaX B ccj:Jepe HenponOJlb30B3Hl15l. c npyroB CTOpOHbl, aKa-

11eMl1K C. 311MaHOB Ha OCHOBe rny6oKoro aHaJ1113a acex 11CTOpH4eCKl1X 11 

Teopen1<1eCKl1X acneKTOB 3aKOHOJlaTeJlbCTBa no 3TOMY Bonpocy naJJ 'leT­

KOe 11 o60CHOBaHHOe noH11MaH11e pOJ111 rocynapCTBa B KOHTpaKTaX Ha Hen­

ponoJlb30BaH11e B COBpeMeHHbIX ycJJOBlrnX. 

Ba)l<HO non4epKHYTb: HeCMOTpH Ha TO, 4TO HHorna ero onnoHeHTbl 

nepeXOJll1Jl11 paMKl1 U11BIUIH30BaHHOfO Hay4H0f0 cnopa, no3BOJ1HH ce6e 

TeHJleHU1103Hbie BbICKa3bIBaHHH 11 cpaBHeHl1H, y Hl1X He H3WJ10Cb 6onee 

11Jll1 MeHee cepbe3HOro apryMeHTa, KpoMe KaK 3alUHTa npaB HHOCTpaH­

HblX HHBeCTOpOB 

Oco6eHHO XOTeJlOCb 6b! OTMeTHTb CJlO)l(HbJe neperoBOpbl c HHOCTpaH­

HblMl1 nonpHJl411KaMl1, KOTOpb!e B 2004 rony noJlHOCTblO OTp11UaJ111 npaBO 

rocynapcrna Ha np11op11TeTHoe np1106peTem1e nponasaeM011 ,noJJH B Ka­

waraHCKOM npoeKTe. TionpM411Kl1 3343CTYIO onepttpOBaJ111 apryMeHTa­

MH, KOTOpbie 6b!Jll1 33KpenJJeHbl B noJJO)l(eHl151X CornaweHl151 0 p33JleJle 

npo,nyKu1111 no CesepHoMy Kacn1110 OT 18 HOH6pH 1997 rona. PyKOBOll­

crno AO HK «Ka3MyHatifa3» noHHMaJJo, 4To KOHTpaKTbI Ha HenponoJib-

30BaH11e, nonn11caHHb1e B nepeXOJlHbllt neptto,n pa3Bl1Tl151 Hawero rocy­

,napcrna, HMeJ111 p51Jl HeJlOCTaTKOB, nocKOJlbKY TaK11e KOHTpaKTbl fOTOBl1-

JIHCb, KaK npaBl1JIO, 11HOCTp3HHblMl1 !OpHC1aMl1 co CTOpOHbl 3apy6e)l(Hb!X 

11HBecTOpOB. Tip11 3TOM 4aCTO npaBOBaH OCHOBa OTJleJibHblX noJJO)l(eHl1H 

KOHTpaKTOB He 11MeJJa aHanora B neBcrnyIO!lleM 3aKOHOJlaTeJibCTBe Pec­

ny6JIHKl1 Ka3axcrnH. Tio3TOMY np11 neperoaopax noKynKtt JlOJIH B Kawa­

raHe, K33aXcTaHCKOti CTOpOHe Tpe6oBaJil1Cb pa3b51CHeHH51 0 noJJHOMO'IH­

SIX rocynapcTBa, HCXOJlH!lll1e He TOJibKO 113 33KJIIO'leHHOro ,IJ,OfOBOpa, HOH 

B uenoM 113 ,neticrnyIO!llero 3aKOH01laTeJibCTBa B nepuon 33KJ110'leH11H CPIT. 

06pameH11e pyKosoncrna AO HK «Ka3MyHai1fa3» K aKa11eM11Ky C. 311-
:-.iaHOBY B CJIO)l(Hblti nepHOJl neperoBopoB, l103BOJIHJIO pa3Bl1Tb 11 yKpe-

1111Tb TeopernYecKyIO 6a3y JlJIH yrnep)K,neHHSI npasa np1106peTeH115l rocy-

11apcrnoM 8,33% non11 B npoeKTe KawaraH. YeTK11e pa3MJctte1rnH, naH­

Hbie c. 311MaHOBblM B ny6JIHK3UH51X, 51Bl1.11l1Cb TeM OCHOBaHHeM, KOTopoe 

ll03BOJIHJIO Bb!pa6oTaTb CTpOHHYIO 11 6ecnpo11rpb!lllHYIO KOHuenUl'.110 B 

xo,ne neperosopos o rrp11op11reTHOM npaBe Pecrry6JIHKH Ka3aXCTaH Ha 

11ponaBaeMylO JlOJllO 11 H3W;10 B l10CJleny10meM OTpa)l(eH11e B 33KOH01l3-

TeJlbCTBe Pecny6JIHKl1 Ka3axcrnH. 

Ba)l(HO TaK)Ke no11YepKHYTb, 4TO pa6oTa aKaD.eM11Ka C. 311MaHOBa CbJr­

paJJa pelllaIO!llYIO pOJib B Bonpoce np1106pernmrn non11 B npoeKTe Kawa­

rnH eme .no nep110.aa Bo3pacTaHH5l ueH Ha HecpTb Ha pblHKax, TO ecTb Kor­

J\a 8,33% JlOJlH oueH11Banacb B 913 MJIH JIOJlJiapoB CWA, np11 ueHe 3a 6ap­

peJJb Hecj:Jrn MapKH «npeHT» 25-3 l JlOJlJlapoB CWA s 2003 rony. B 2005 
rony ueHbl Ha HecjHb 3TOti MapKH flOJlCK0411,1!1 B JlBa pa3a 11 nep)l(aJJHCb B 

11HTepBane oT 57 no 77 nonnapos CWA 3a 6appeJib, 11 coorneTcTBeHHO, 

yBeJIH411Jl3Cb CTOHMOCTb BblKYIIJJemroti pecny6JIHKOH JlOJIH. TaKHM 06-
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pa30M, ceroiurn pecny61111Ka 06m1,naeT .uo11eil B npoeKTe, pbIHOlfHaH ueHa 

KoTopoil cymecrneHHo Bblpoc11a. 

611aronapH 6eCKOpb!CTHOH 11 TaJlaHT1111BOH pa6oTe M3Tpa !Opl1,Ul1'1CC­

KOH HayK11 aKaneMl1Ka c. 311MaHOBa pecny61111Ka BnepBble B l1CTOpl111 CBO­

ero rocynapcTBCHHOro pa3Bl1Tl151 sepHyJla l(aCTb CBOHX CTpaTernlfeCKl1X 

pecypcoB. Ha ocHoBe TeopeTw1ecKHX pa3pa6oTOK aKaneMHKa C. 311MaHo­

sa o po111-1 H MeCTe rocynapcrna B KOHTpaKTaX Ha HenponoJ1bJOBaH11e H 

npoBe,neHHe HecpTHHbIX onepaUHH cero,llHH CTaBHTCSI Borrpoc 06 yc1-111e­

Hl1H ::icpcpeKTHBHOCTl1 rocynapcTBeHHOro peryJrnpoBaHHSI B CTpaTeml.Jec­

KH Ba)l{HbIX ceKTOpax 3KOHOMHKl1. foTOBHTCH cneu11aJ1bHblti 3aKOHOnpo­

eKT 0 coxpaHeHI111 CTpaTeml.JeCKHX pecypCOB He TOJibKO B o6JiaCTI1 HC.ll­

ponOJlb30BaHHSI, HO 11 B npymx Ba)l(HhIX ccpepax 3KOHOMHKH Pecny6JIHKH 

KaJaxcTaH. 

YnpaeJHtJOmull' impeKTopa 
AO «XoJJ.IDIBr CaMpyK», 

IIOKTOP IOPHIIH'leCKRX HayK 
K.Ca</Jun06 



FROM THE EDITOR 

In modern conditions of development of economy there is a task be­
fore Kazakhstan to organize the economic policy allowing to maximize 
effects from extraction of oil resources which is the property of all Kaza­
khstan people. 

Economic changes in the Republic of Kazakhstan were seriously re­
flected in the legal mechanism of regulation of mineral resource use sphere. 
Development of market relations in mineral resource use promoted the 
transition from the existing administrative - license order of relations in 
sphere of mineral resource use to contract ones. However, strengthening 
of the contractual beginnings in the current legislation does not mean, 
that the state in such contracts acts one-sidedly, i.e. only as one of partic­
ipants of civil-Jaw contracts. It is necessary to take into account other 
side; the state is called to carry out regulating functions, which influence 
execution of contracts. These problems are the most debatable in mineral 
resource use sphere today. Thus, search of an optimum ratio of the con­
tractual and administrative - legal beginnings in regulation of mineral re­
source use has been continuing now. 

Certainly, rational use of the state ownership in market system should 
be achieved by methods of competitive struggle, instead of methods of 
administrative state regulation. At the same time, it causes the doubts, 
that only the civil legislation is capable to provide an opportunity of an 
establishment of balance of the rights and obligations between the owner 
of the right for mineral resource use and the state by its norms. Therefore 
development of the legislation in sphere of mineral resource use should 
make an optimum combination of civil and administrative regulators be­
tween the state and mineral resource user. 

In S.Zimanov's work «The State and contracts in sphere of oil opera­
tions» the main aspect of discussion between the lawyers representing in­
terests of the state and mineral resource users was reflected on behalf of 
foreign investors. Consequently, experts in the field of civil right became 
active supporters of the concept of equal partner relations of the state and 
mineral resource user in contracts in sphere of mineral resource use. On 
the other hand, the academician S.Zimanov has given the precise and 
proved understanding of the role of the state in contracts on mineral re-
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source use in modern conditions based on the thorough analysis of all 
historical and theoretical aspects of the legislation on this question. 

It is important to emphasize, despite of the fact, that sometimes its 
opponents passed frameworks of civilized scientific dispute, affording, · 
tendentious statements and comparisons, managed to find m·ore or less 
serious arguments, except of the protection of the rights of foreign inves­
tors. 

Especially it would be desirable to note complex negotiations with a 
foreign contractor, which completely denied the right of the state on pri­
ority purchase of exposed share in Kashagan project in 2004. Contractors 
have used the arguments frequently, which have been fixed in positions 
of the Agreement on division of production of the Northern Caspian Sea 
from November 18, 1997. The administration of the joint-stock national 
company «KazMunaiGas» have understood, that contracts on mineral re­
source use, signed in transition period of development of our state had a 
number of lacks because such contracts were prepared, as a rule, by for­
eign lawyers on the part of foreign investors. Thus, the legal basis of sep­
arate positions of contracts had no analogue in the current legislation of 
the Republic of Kazakhstan frequently. Therefore, the Kazakhstan side 
required explanations about powers of the state proceeding not only from 
the made contract, but also from the current legislation during conclusion 
of the Agreement on division of production at negotiations about the pur­
chase of shares in Kashagan. The reference of administration of joint­
stock national company «KazMunaiGas» to academician S.Zimanov dur­
ing the complex period of negotiations, has allowed to develop and 
strengthen the theoretical basis to state the right for purchase of 8,33 % of 
share in Kashagan project by the state. The precise explanations given by 
S.Zimanov in publications were the basis, which has allowed developing 
the harmonious and safe concept during negotiations about the priority 
right of the Republic of Kazakhstan for buying exposed share and that 
has found reflection in the legislation of the Republic of Kazakhstan. 

It is important to emphasize also, that work of the academician 
S.Zimanov has played the main role in the question of purchase of a share 
in Kashagan project before the period of increase of the prices for oil in 
the markets when 8,33 % of the share was estimated in 913 million US 
dollars, at the price for barrel of oil of mark «Brent» was 25-31 US dollars 
in 2003. [n 2005 the price for oil of this markj umped up twice and kept in 
an interval from 57 up to 77 US dollars for barrel, and consequently the 
cost of the share purchased by the republic increased too. Thus, the re­
public possesses a share in the project which market price has essentially 
grown today. 

Due to thorough and talented work of the master of Law of the acade­
mician S.Zimanov, the republic has returned a part of the strategic re-
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sources for the first time in the history of the state development. On the 
basis of theoretical development of academician S.Zimanov about the role 
and place of the state in contracts on mineral resource use and carrying 
out of oil operations today put forward the question on strengthening of 
efficiency of state regulation in strategically important sectors of econo­
my. The special bill about the preservation of strategic resources has been 
prepared not only in the area of mineral resource use, but also in other 
important spheres of economy of the Republic of Kazakhstan. 

The managing director 
of the joint-stock company «Holding Samruk», 

the doctor of jurisprudence, 
K.Safinov 



1.1HBECTOPbl 111 KOHTPAKTbl B HE<t>TSIHOl/1 
OTPACJIW 

3a nocJie)J.m1e ra)J.hI, oco6eHHO 3a nocJieJJ.Hl1e MeC51UhI, KaK B 

ne'laTl1, TaK 11 Ha opraHl13yeMblX KpyrnhIX CTOJiaX 11 KOHcpepeHUHSIX 

CTaJI11 aKTl1BHO o6cy)J()J.aTbC51 BonpOCbl, CB5133HHbie c cornawemrn­

Ml1 0 pacnpe)J.eJieHHl1 npOJJ.YKU1111 (CPD) 11 HaJIOraBOH Cl1CTCMe B 

HecpTera30BOM orpaCJil1, 0 pOJil1 racy)J.apcrna B )J.OraBOpHb!X OTHO­

weHl151X Ha HeJJ.ponoJib30Bat-rne Ho npeJJ.eJiax era npaB KaK co6crneH­

H11Ka He)J.p 11 KaK O,UHOH 113 CTOpOH B 3THX )J.OraBOpHb!X OTHOWCHH­

SIX. CpeJJ.11 Hl1X oco6y10 aKTYaJihHOCTh np1106peJI Bonpoc o npaBe 

np1106peTemrn rocy,ll,apcrnoM JJ.OJIH B naKeTe npoeKTa B Hecprnttoti 

OTPaCJil1, JJ.OJil1, npe,ll,JIO)!(eHHoti O)J.HHM 113 era yqacTHl1KOB Ha npo­

)J.a)!(y soo6me 11 o npaBoMepHOCTH 0Tp11uaHH5! 3Toro npaBa rocy­

,ll,apcrna ,ll,pyrHMH yl!aCTHHKaMl1, o6be)J.!1HeHHb!Ml1 B KOHCopu11yM, 

COCT051J.J..J.11M 113 O,UHI1X 11HOCTpaHHb!X no)J.p51,UHb!X KOMnaH11ti, B oco-

6eHHOCTl1 . .UaHHa51 CTaTh51 nocBm.ueHa nocJie)J.HeMy Bonpocy. 

06 OJJ.HOM ,11,onoJineuuu K 3aKony PK 
«0 ne)J.pax " ne)J.ponoJib30Bannn» 

B Ha'laJie anpeJISI c.r. BepXHSISI nanaTa DapJiaMeHTa - CeHaT, 

o6cy)J()J.a51 !13MeHeHl1SI 11 )J.onoJIHeH115! KY Ka3y Dpe3H,UeHTa Pecny6-

Jil1Kl1 Ka3axcTaH, HMeiorueMy c11Jiy 3aKoHa, «0 He)J.pax YI 11enpo­

noJih30BaH1111» BHec CBOe Ll,Ol10JIHeH11e K CTaTbe 71 y Ka3a l:l Bl1Ll,C 

TPeTbeM ee qacT11, KOTopoe rnacm10: «B ueJI51X coxpaHeHI15! 11 yK­
penJieHl151 pecypCH0-3HepreTH'leCKOH OCHOBbl 3KOHOMl1Kli, l3 HO­

Bb!X, a TaK)Ke y)!(e 110)J.11l1CaHHb!X KOHTpaKTaX Ha He,il,p0110Jlb30Ba­

Hl1e, rocy)J.apcrno nMeeT np11op11TeTHoe npaBo nepe,il, JJ.pyrort crn­

pottoit KOHTPaKTa 11JI11 yl!aCTHl1KaMH 10pl1,il,w1ecKoro JIHUa. 11Me10-

wera npaBO He,il,pOnOJib30BaHHSI, 11 l1Hb!Ml1 JIHU3Ml1 Ha np1106peTC­

Hl1C OT"Iy)J()J.aeMoro npaBa ttenponoJib30BaH11SI (era 4acT11) 11m1 qac-

I CTaTbH c He60JlbWHMl1 COKpauremrnMH ony6JlHKOBaHa B ra3eTe «K~na\CTall­
CKaH npaana». 2004. 28 Mail. 
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Tl1 nom1 (naKern aKUHii) B !OpVlllWICCKOM Jll1U,e, l1MCIOWeM npaso 

11enponoJJb30BaH115!. Ha yc110s115lx He xy)Ke ycnos11ti, npe.Il,JJO)!(eH­

HbIX npyr11M11 noKynaTCJl51MH» 1
• HacKOJJbKO MHe l13BCCTHO, 3TO J1,0-

nonHeH11e l1MCCT CBOl1X CTOpOHHl1KOB l1 HCMaJJO npOTl1BHl1KOB, B 

UCHOBHOM BHC Ilapna~teHTa. CynSI no TOMY, 'ITO TaKOMY J(OOOJJHe-

1111!0 np1111aeTC5l paHr 3aKOHa, BHJ(l1MO, OHO l1MCCT Ba)!(HOC 3Ha'le­

I-ll1C. TaK OHO 11 ecTb. Ecn11 cKa3aTb npaBJl.Y, oHo BhI3BaJJo 06u111p-

1 IYIO peaKLUllO co CTOpOHbl 11HBCCTOpOB 11 rpynn, BOBJlCL[CHHbIX l1Jll1 

yLJaCTBYJOWl1X B OTHOWCHHSIX HenponOJJb30Bamrn. BnoJJHC B03MO)K­

llO 11 .Il,OnycKalO, CMOTp51 HaCKOJlbKO 3Tl1 Cl1Jlbl BJll151TCJ1bHbl, 'ITO 3Ta 

11onpaBKa 6yneT 3aMOp0)KCHa, l13MCHCHa 111111 CH51Ta Ha COBMCCT­

HOM 3aceJ1,aH1111 06c11x IlanaT IlapnaMeHTa. 0.[(HaKo npo6neMbI, on11-

caHHbie B J(OOOJJHCHl111 CeHara, ocTalOTC51 B peanbHOCTM, 51BJ151JOTC51 

np11HUMnMaJibHb!Ml111 pcweHl151 MX OTHOC51TC51 K L[J1CJJY aKTYaJJbHb!X 

Ja.Il,a'l. 

Ecn11 BhI'lJJCHl1Th rnaBHoe B coJ1,ep)!(aH1111 J1,onoJIHeH115! CeHaTa, 

TO pe'lb 11.LICT 0 rocynapcrne 11 KOHTpaKTe, 3aKJllO'ICHHOM HM Ha HCJ(­

ponoJJb30BaH!1C, 0 pOJJl1 l1 MCCTC rocynapcrna B 3Tl1X J(OfOBOpHb!X 

OTHOWCHl151X l1 0 npase rocynapcrna caMOMY 6b!Tb O.LIHHM 113 yqacT­

lll1KOB HC.Il,pOnOJlb30BaHl151 - l1MCTb L(OJJJO B naKCTC aKUl1H 11 B co­

CTaBC 10pl1Jll1LICCKOfO Jll1Ua, 06nana10wero npaBOM HenponOJib30-

BaHirn. 

Ha nepBhiii B3fJ151J1. llOnonHeH11e HanpasJieHo Ha peryn11posaH11e, 

Ka)KeTC51, LJaCTHoro sonpoca - Ha KOHCTarnu1110 npasa rocynapcrna 

llb!Tb yLJaCTHl1KOM, np1106peTaTb llOJllO B naKeTe aKUl1H Ha HC.Il,p0-

110Jlb30BaH!1C B CJJyLJae OTLJY)K)J,CHl151 (npo.na)!(!1) CBOCH L(OJ!l1 B npo­

CKTC OJ(Hl1M 1!3 yLJacnmKOB llOfOBOpHbIX OTHOWCHl1H Ha HenponoJJb­

JOBaH!1C. f1pw1eM, BKJllOLICHa OfOBOpKa 0 TOM, 'ITO 3TO npOl130HJ(CT 

«Ha ycJJOBl151X HC Xy)Ke ycJIOB!1ti, L!CM npeJ(JIO)!(CHHblX llPYfl1Ml1 no­

KynaTCJl51Ml1», T.e. rocynapcrno He npeTeH.nyeT Ha KaK11e-To Jlbro­

TbI 11 ero netiCTBl151 He HaHOC51T ywep6a llPYfl1M yqacTH!1KaM-l1HBCC­

TOpaM. 0Ho 3a51BJI51eT o csoe\1 np11op11TeTHOM npase Jl.OJiesoro yqa­

cT115l B npoeKTe np11 peweHirn noJ1,06Horo sonpoca. CaM cpaKT, cno 

JTOT <«IaCTHblti sonpoc», Ha nepBblti B3fJ15lll, BITOJlHC o6b51CHl1MbIH 

II BblTCKalOWl1ti 113 HaJJWIHOfO CTaTyca rocy.Il,apcTBa B KOHTpaKTaX 

I Ia HenponOJJb30BaH!1C, 3aKJJIO'ICHHbIX l1M, KaK co6crneHHl1KOM 11 

rapaHTOM HHTepecoB Pecny6JmK11, Bee )KC nonBepraeTC51 peryJI11-

poBaH11JO B 3aKOHC, CBHlleTeJJbCTBYCT 0 HaJJ!1L[l1!1 pa3Hb!X 00.Il,XOJ(OB 

I LlonomieHHC cq>0pMyJ111po1JaHO He TaK rna11Ko, HO CO):leplKaH11e nepeLtaHO HCHO. 

I eKcTyaJJbllO OHO, llllllll\10, 6y11eT YTO'IHCHO B XO!le o6cylKl(eHHH B napitaMCHTC. 
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K HeMy 11 o CTpel\rnem111 3aK0HonaTe.rien np11naTb sonpocy Go.'lb­

my10 5ICHOCTb. B 3TOM rlJlaHe npl1H51Tl1e yKaJaHHOro nono.iHc111rn K 

3aKOHY onpasnaHo. Me)K)ly TeM co6bITl151, noc11en0Basm11c 11ocJ1c 

np11H5!Tl15! CeHaToM nono1rneH115!, ewe 6onee aKTyaJI11311pona,111 11on­

H5!TbIH B HeM sonpoc. He TOJlbKO ansoKaTbl 11HBeCTopoB, Ll:i l l HCKO­

TOpb!e 11HOCTpaHHbie nocoJlLCTBa B Pecny6n11Ke Bb1pa311JJ11 co\111c­

H11e OTHOCl1TeJlbHO npaBOMepHOCTH npMH51TlHI nonpaBKll K 3aKO­

Hy, cj:J11Kc11py10wet1 npe11MywecTBeHHoe npaso rocynapcrna 13 11p11-

06peTeH1111 L10Jll1 B I13KeTe aKUHK Ha HeLlpOI10Jlb30BaHJ1e. no cyrn 

o6cy)K,Uemie BblllIJlO 3a paMKl1 cnenK11 Ha He11ponoJJb30BaH11e. 8011-

poc see 6oJihUJe nepexon11T Ha nnocKOCTb o Mernnax 11 cj:Jop!\iax Ja­

llll1Tbl 11HTepeCOB KaK rocynapcTBa, TaK 11 11HBeCTOpOB - llOllPH!l­

HblX 11HOCTpaHHblX KOMilaHl1H. 06a 3Tl1 acneKTa BOnpoca tl<LKHbl II 

aKTYaJ!bHbl. 

0 ,IJ,OBO,IJ,ax IJ0,!1,pSl,llllbIX opramnaUHH " HX CTOpOHHHKOB 

flpOTl1BH11Kl1 ,UOI10JlHCHl151 Ha nepBblH nJJaH Bbl,UBl1faJOT TC31!C 0 

TOM, 4TO «npaBo He,UpOI10Jlb30BaHl151 51BJlSleTC51 11MymecrneHHW'1 

npaBOM», a KOHTpaKTbl Ha HenponoJJb30BaH11e OTHOC5ITC51 K lJCUlHO­

MY npaBy, a rocy.uapcTBO Hl1KaKl1X BCUJHblX npaBOM0411H He 11MCCT 

Ha nepe,UaHHOe 111\1 IlOL1P51L1HblM opraHl13aUl151M 11MYlllCCTlJO, Te~1 

6onee COCT051llll1M 113 O,UHl1X l1HOCTpaHHblX KOMilaH!1H. flp11 3TO~I 

Hepe.uKo ccbrna10Tc5! Ha CTaTblO 26 KoHcT11Tyu1111 Pecny6.illlfdL me 

CKa3aHO: «H11KTO He MO)KCT 6bITb Jll1llICH CBoero 11l'vlYWecnia. 11Ha-

4e KaK no pellleH1110 cy.ua» (11. 3). «Ka.>K.UbIK 11MeeT npaso Ha rno6o­

L1Y npe.unpl1H11MaTeJJbCKOH LlCHTCJlbHOCTH, CB060LlHOe 11cno;JLJOl3a­

Hl1e CBOero 11MYlllCCTBa L1Jl51 mo6otl: 3aKOHHOH npe.unp11Hll!\tare;Jb­

CKOH ,Ue51TeJJbHOCTl1» (n. 4). Lirn KacaeTC51 nepBOH l.JaCTH TC3!1Ca. TO 

B HeM B 06llleM-TO eCTb npaBl1JlbHOe Ha"laJIO 0 TOM, "!TO KOHTjXlKTbl 

Ha He,UponOJlb30BaH11e 51BJ15IIOTC51 11MyllleCTBeHHblM11 OTHOLIJCHl151-

Ml1, 11 0Hl1 OTHOC5ITC51 K BCWHOMy npasy. OnHaKo, HCJJOI"ll'IHO II 

HenpaBl1JlbHO TO, lJTO rocynapCTBO, KOTOpoe 51BJJ5leTC51 co6crneH­

Hl1KOM HC,Up 11 BOJ1Cl13b51B,fJCHl1e KOTOporo JlC)K.11T B OCHOBe KOHT­

paKTa Ha He.upono,'lb30Bam1e 11 yrnep)K,UaeT ce651 KaK onHoii 113 crn­

poH B KOHTpaKTHbIX OTHOUJeHJ151X, sonpeKJ1 111\1 11 3Tl1M cpaKTaM. 

o6'b51BJl51eTc51n11meHHhIM11MylllecrneHHhIX (BelllHbIX) npanoM0Lf11ii 

B 3Tl1X OTHOUJeHl151X. 3To paBH03HalJHO TOMy, lJTO o6'b51BJ1/l'fb 6C!10C 

YepHbIM, 51CHOe TyMaHHblM. lfro KacaeTC51 BTOpotl: lJaCT!I Tc:rnca. 

cocT051lllei1113 CCh!JlOK Ha HeKOTOpLie HOpMhI KoHcT11TyU1111 Pee-
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ny6JJHKl1, TO OHH np5!MOro OTHOWeHl15! K o6cy)f(J],aeMOMY sonpocy 

HC ttMeIOT, OTHOC5!TC51 K npyrttM c<jlepaM HMYIUCCTBeHHbIX OTHOWe-

1Hli1 - Hl1KTO He JH!WaeTC51 csoero HMy!lleCTBa H He co6ttpaeTC5! 

orpaHH'mBaTb KOMY-TO CB06ony npennpttHl1MaTeJJbCKOti ne5!TeJJb­

HOCTl1. 

KaK 6b1 c11encrntteM nepsoro Te3ttca 5!BJJ5!eTc5! yrnep)!(neH11e 

onnoHeHTOB 0 TOM, lJTO KOHTpaKTHhle OTHOWeHH5! Ha He,llpOOOJlb­

JOBamie OTHOC51TC5! K c<jlepaM pery11HpOBaHJ15! 11CKJllO'll1TeJlbHO 'laCT­

i !Oro npaBa, B KOTOpOM cywecrnyeT paBeHCTBO 11 paBHOnpas11e CTO­

poH l1 HeT MecTa npe11MywecrneHHOMY npasy rocy;wpcrna soo6-

we, B rrp1106peTemm HM ocso6oIUrnwetic51 ,llOJJH B naKeTe npoeKTa, 

B <1acrnocrn. YKa3aHHYIO nonpaBKY (.llono11Hem1e) K 3aKoHy o6b5lc­

H51lOT «TIOTibITKoti npenocTam!Th rocynapcrny 6011bUil1e npasa Ha 

'laCTHYJO co6crneHHOCTh, YeM 4acTHhIM m1uaM». B 3TOM yrnep)f(J],e­

rnrn TaK)!(e eCTb npaBHJlbHOe Ha Ya.no, OJlHaKO, B ,i.(aJ1bHetlweM 113JIO­

;'l(eHl1l1 OHO nepepacTaeT B CBOIO npoTHBOOOJ10)!(HOCTb, T.e. OHO l1C­

fJOJlb3YeTC51 COBepweHHO He K Mecry, a l1Me1mo .!IJHI orp11uamrn pOJIH 

11 npasocy6beKTHoro crnryca rocynapcrna. 

JIJ06a51 C£1.eJJKa, B TOM 411CJJe KOHTpaKT Ha He,llporIOJ1b30BaHHe, 

CCTb rpa)!(llaHCKO-npaBOBOti aKT B TOM CMblCJ]e, 'ITO B Hett CXO,ll5!TC5! 

cropoHhI paBHhie 11 He3as11c11Mb1e npyr OT .npyra, npec11e,llyJ01Utte 

miywecrneHHbre 11HTepecbl, a c11enosaTeJ1bHO oTHowemrn Me)!(lly 

Hl!MH BMeCTe C TeM 5JBJl5ilOTC5111\1yIUeCTBeHHO-!lpaBOBb!Ml1. Vb 3TOf0 

npas11J1bHoro noJJo)!(emrn nopo!O .ue11aeTc5! HerrpasoMepttoe 11 He­

npas1111bHoe no cyT11 11 cpopMe 3aKJI10tieH11e o TOM, 4TO B03Hl1KaJO­

l!Ule npH 3TOM OTHOWeHH51 51BJl5!10TC5111CKJll04HTeJJbHO lJaCTHO-npa­

BOBblMH 11 peryn11py10TC51 OHl1 TOJlbKO HOpMaMH fpa)l(JlaHCKOro 

KOJleKca Pecny6JJ11K11, 13 HX paMKax. flpH 3TOM 11rnop11pyeTC>l pe­

:rnbHoe 6b!Tl1e KOHTpaKTHblX OTHOWeHHH, B KOTOph!X CXO.ll5!TC5! He­

paBHhJe no CTaTycy H npaBOMOlJHIO cy6beKThl, ornromeHHbJe HM­

i\!aHeHTHO pa3Hb!MH HHTepecaMH 11 npaBOBOH HH.llHBH.llYaJJbHOH xa­

paKTepHCTHKOH. CaMo yyacT11e rocynapcrna c yrrpasneH'leCKHMH, 

pa·.ipewt!TeJllJHO-pernCTpaUHOHHblMl1 cpyHKUH5!MH B KOHTpaKTe Ha 

l !CilPOflOJib30BaH11e MCHHeT CYTb l1 cpopMy B03HttKaJOIUHX nptt 3TOM 

OT! 1oweH11i1 - rpa)!(llaHCKoe npaBOBOe OTHOUieHHC llOKpbIBalOTOl 

OTHOWeHtt5IMl1 ny6JJl1lJHOro npasa. flp11 TaKOi1 c11Tyau1111 He!lpH­

C~lJICMO OTBeneHHe BTOpWlHOH pom1 rocynapcTBy HJIH rry6JJH4HO­

\IY rrpasy B KOHTpaKTax. Ecn11 06paT11Tbc>1 K o6rueti TeopHH rrpasa, 

noJTO)!(CHl15! KOTOpol'l 51BJl5li0TC.516oJJee11CTl1HHblMH, TO TaK H33bJBa­

C\lh!e «lJaCTHble rpa)!(llaHCKo-npaBOBblC OTHOWCHHH» COCTaBJJ5!IOT 
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JIHlllb 0.llMH H3 BeKTOpOB conep)l(amrn rpa)l(llaHCKO-npaBOllblX OT­

HOWCH11M B o6wecrne 11 B rocynapcrne soo6we. fpa)K)laHcKHii Ko­

neKc Bero Wl1pOKOM 11 CMb!CJlOBOM noH11MaH1111 OXBaTbIBaCT :iaKO­

Hbl rpa)l(JlaHCKOro o6luecnia KaK TaKOBOro, T.e. BCIO COBOI<YrIHOCTb 

npaBOBbIX OTHOllICHl1M B rpa)l(llaHCKOM o6wecrne, B TOM 'll!CJlC 11 

OTHOllICHl151, o6blqHo l1MeHyeMbIC yroJIOBHO-npaBOBblMl1, rocynap­

CTBCHHO-npaBOBb!Ml1, KOTOpbie HbIHe BbIBC.llCHbl 113 ocpopMJlCHHO­

ro ocpHUHaJihHO fpa)l()l,aHcKoro Kon:eKca PK B oTn:eJibHbie 11 OTHO­

CHTeJlbHO caMOCT051TCJlbHbIC OTpaCJil1 rpa)l(llaHCKl1X o6wecrnel·IHblX 

OTHowemrtl:. OTcIOn:a pa31111qaTb qacTHoe npaso 11 ny6m-1L11-1oc (ro­

cynapcTBeHHoe) npaso MO)l(HO, HO 11X npOTl1BOnocTaBJICHJ1e C013ep­

llICHHO HenpweMJICMO, K TOMy, CCJil1 B C)J,CJIKC B KaqecTBC o;rnoii 113 

ee CTOpOH-cy6beKTOB yqacrnyeT rocyn:apcTBO. Tip11 3TOM, tt~!CHHO 

B c1111y cpaKrn yt1acnrn rocynapcrna, B03Hl1Ka1ow11e OTHOL.Uemrn B 

6011billef1 qacTl151BJI5IIOTC51rocyn:apcTBeHHhIMl1,11Hat1e rosopH ny6-

m1qHo-npaBOBhIM11. ,Il,eJlCHl1e Ha pom1, Ha KOTOpb!C npCTCllJ1YCT 

rpa)l()laHCKO-l!aCTHOe 11 rpa)l(JJ,aHCKo-ny6JIJ1llHOC npaBo B C011C]JA<3-

Hl111 C.llCJIKH, TeM 6oJJee - Ha nepBl1llHYIO 11 BTopwIHyIO, MaJ1011pO­

.llYKTl1BHO. TipaKTl1llCCKl1 ymep6HO, a Teopen1qecKl1 HesepHO MHC­

Hl1e 0 TOM, l{TO 11MYWCCTBCHHbte OTHOWCHl151 51BJ15IIOTC51 l1CK.TllO'll1-

TeJJbHblM o6beKTOM qacTHOro npasa, B KOTOpOM HCT MeCTa LU151 11y6-

J111qHoro npasana)!(e rnrn:a, Korn:a B Hl1X yqacrnyIOT rocynapcrno J.1 

ero ynoJJHOMoqeHHhie opraHbl. 

PaseHCTBO CTOpOH B KOHTpaKTe Ha He,llpOI10Jlb30BaH11e, KaK l1 B 

JII06otl n:pyrotl cn:eJJKe, 11cnOJ1b3YCTC51 nopoIO KaK apryMCHT lIJIH 

HenpH3HaHl151 HJll1 na)l(C OT]Jt1UaHl151 l1MMaHeHTHOt'1 oco6oii p0Jli1 

rocyn:apcrna, yqacrnyJOmero B KatJecrnc on:Hotl 113 crnpoH B cor;1a­

lllemrn. CaMo yqacT11e rocyn:apcTBa B KOHTpaKTe, Korna npyroii 

CTOpOHOH B HCM 51BJI51CTC51 Herocyn:apcTBeHHa51 CTpYKTypa, HeJ;_l[l]!­

CHMO OHa HaUHOHaJlbHa51 11Jil111HOCTpaHHa51, np11n:aeT KOHTpaKTHb!M 

OTHOllICHl151M «HepaseHCTBO» B paBCHCTBe. TiocTyJiaT 0 pa13CHCTBC 

CTOpOH B KOHTpaKTe npeLinOJiaraeT 11 paBeHCTBO npl13Hamrn pom1 

rocyn:apcrna KaK oco6oro cy6bCKTa B 3Tl1X OTHOWCHl151X. 

0 pOJIH H MeCTe rocy napcrna B KOHTpaKTHhlX OTHOlllCHIUIX 

Ha HeJJ.ponoJih30Bauue 

Ka3axcrnHcKa51 HecprnHa51 OTpacJib 6orarn KOHTpaKTaM11 c llHO­

cTpaHHhlMH KOM£IaHl151Ml1. Bno;rne 3aKOHOMCpHo, 'ITO B XO-'lt> pca­

Jll13auirn YCJlOBl1tt 3Tl1X KOHTpaKTOB B03Hl1KaCT HCMaJlO KOJLlllJ!I-
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OHHbIX 11 cnopHblX BOllpOCOB, KaK llaCTHbIX, TaK 11 llpl1HU11f111aJib­

HblX, HepenKo 11 TYHHKOBblX, no KOTOpblM Ka)!(Jla51 CTOpoHa OTCTal1-

naer CB0!1 f10311Ulm, HCX01l51 l13 ¢op.~1aJ1bHb!X 11 Hecj:>opMaJibHbIX 

ycJJOBl1i1 3aKJIIOlJCHHOfO KOHTpaKTa, TOJJKY51 l1X B CBOIO llOJJb3y. Hl1-

'1ero B 3Tm1 HeT HH oco6eHHoro, Hl1 op11rHHWlbHoro. TaK 6b1JI0 1-1e 

f)a3 11 TaK 6y)leT, TCM 6onee CCJ!l1 3a 3THM11 pa3Hb!M11 llO)lXO)laM11 11 

HecornacosaHHOCTblO l1 ll3)[(C HCCOBMCCTVIMOCTblO ll0311U11H CTOpOH 

CT051T MaJIOCKpblBaeMble «60.llb1Ul1C» 11HTepecbl. 

Cyrb YacTo BCTpet1aJOm11xc51 pa3Hornacttti, oco6em10 Me)J{)ly 

1 ocy,UapcrnoM, nepcXOLlHblM 11 pa3!3i1Ba!Olll,11MC51, 11 ll01lP5l!ll-lhlMl1 

i!HOCTpaHHb1Ml1 KOMflaHl151Ml1 33KJ1!0l!aCTC51 B TOM, lJTO nocnenH11e 

llO)lX01l51T K rocynapcrny KaK OD.HOH 113 CTOpOH B rpa)!()laHCKO-npa­

BOBbIX cornaweHIU!X 11 He 6oJJee, 1160 TaK JierlJe )lOKa3b!BaTb CBOl1 

npaBa H npereH31111, npoaon11r1> 11Hrepecb1, 11cxo)l5l 113 HOPM 11 co­

:1ep)J(aH115l CD.CJIKH. n p11 3TOM ltrHOpl1pyeTC51 TO, 'ITO rocy11,apCTBO 

J-lC npoCTO cy6beKT LlOfOBOpHblX OTHOWCHl1H, He TOJlbKO BJia)leJieu 

oGbeKra, «nponaseu», ,,apeH.Jonare.Jlb», «3aKa3411K», BMCCTe c TeM 

0110 3aHHMaer n HHX oco6oe craryc1-10-npasoaoe noJio)[(eH11e, 51B­

.rnerc51 OC06b!M cy6bCKTOM B 3THX OTHOUJCHl151X. 

focy,uapCTBO e)lHHO KaK C06CTBCHHl1K HC)lp 11 KaK cy6bCKT-pac-

110p51.U11TCJ!b 3TOi1 co6crneH1-1ocr11. Ero 3aKOHOJJ,aTCJihHbIH craTyc 

or1penene1-1 n K0Hcrnryu1111 Pecny61rnK11: «3eMJJ5111 ee He)lpa, BO)lbl, 

paCTHTCJlbHblH !1 )KHBOTHb!H 11Hip, .upyrne np11pO.UHble pecypCbl Ha­

.\0Li.51T01 B rocy.uapCTBCHHOH co6CTBCHHOCTl1», 11, lffQ 3Ta co6CTBCH­

H0CTb LlOJl)J(Ha «Ol(HOBpeMeHHO CJ1Y)Kl1Tb o6meCTBCHHOMY 611ary» 

(l:il. 2 H 3 CT. 6). lb 3TOro JJorw1eCKH Bb!TeKaeT l1 npaKTl1lJeCKl1 

oGOCHOBbIBaeTC5'l BbIBOLl 0 TOM, LJTO 111ecTO 11 pOJib rocynapcTBa !3 

KOHTpaKTe Ha HCLlPOllOJ1b30K1HHC. :mKJ1lO'laeMOM 11M, pa3.UBOC!-lbl: 

UHO BbI(;TynaeT '!Cpe3 CBOH Yf10J1HOMOl!CHHblH opraH KaK BJiaJJ,e;1eu 

UUbCKTa (KaK 3aKaJ'!11K) c KOHKpCTHOM 11 HaJ!l1lJHOH npe)lMeTHOM 

ucJJbIO. B :non YaCTH oHo paBHonpaBHO. B To )Ke speM51 ero BCTYn­

.rcHHe H KOHTpaKTHble OTHOWCHl151 pernaMeHTHPOBaHO 6011ee 60J1b­

llll!H 3a).lal!Ci1, CB513aHHOl1 OTHCTCTBCHHOCTblO nepe.n 3aKoHaMl1 Pec-

11y6J1HKl1 33 o6ecne<JCHl1e HaUHOHaJ!bHb!X 111-!TepecoB l1 3KOHOMl1-

lfCCKOM 6eJonacHOCTH Pecny6m1K11. Ha 3TO ecTb np>IMoe yKaJatrne 

B 3aKoHe PK «0 H<lUHOHaJibHotl 6e3onacHOCTH Pecny61111K11 Ka­

JaXCTaH». B HCM cKaJai-10: «Tpe60BaHm1 no o6ecneYeHHiO 1-1au110-

11a;lbHoi1 6e3onacHOCT11 B o6H3aTCJlbHOM nop51.n.Ke ylJHTbrna10Tc5! np11 

3'l!U110'lCHl111 KOHTpaKTOB no l1CllOJ1b30!3aHl1!0 CTpaTer11<1eCKl1X pe­

cypcoa Pccny6m1K11 Ka3axcraH, Bbll10J1HeH1111 3Tl1X KOHTpaKTOB µ, 
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KOHTpon513a 11x 11cnonb30BaH11eM» (n. 3 CT. !8). B c1rny 3Toro no!lo­

)!(e1rne 11 ponb, MeCTo 11 npanonoi1 craTyc rocynapcrna B norol3op­

HbIX OTHOUJeHl15IX, KOf[la OHO Bb!CTynaeT OllHOti 113 CTOpOH l3 Hl1X, 

[lOJl:>KHbl 6b!Tb BOC!lpl1HHTbl 113 ::noi1 «uenenoi1 IlOJUlTHK11», BILlC­

TCI-11-!0M B nonpH[ll-lble OTHOWemrn. 3TO - eCTCCTBeHHbli1 CTalYC rn­

cynapcrna, onpenenHIOW11i1 ero ¢y1-1Ku1110 !1 neticrnirn, crn1yc 60-

nee Bb!COK11tl, l!eM pernaMCHT11pyiOWee ero Clll1HWJHOC, l1HJJ,V.ll!H'y­

a111n11py10wee Il0311THl3HOC npaBO, 3aKJ110lJCHHOe l3 KOHTpaKTC I la 

He.ll,pOrtOJ1b30BaH11e. llonb!TKa paccMaTpl1BaTb «YJleHCTBO» rocyilap­

CTBa n norosopHbIX OTHowemrnx B rpamiu.ax cnenK11, 11rnop11py51 

ero «flPl1POllHblH» npaBOBOM CTaTyc, o6ycJJOBJ1eHHblt°I ero yr1pau­

neHlfeCKOH, KOHTpOJ1bHO-pacnop51,LUITCJ1bHOi1 BJlaCTb!O Hall, OOLCK­

TOM OTHOWeHHM, He npo11yKTJ1BHO 11 CXOJiaCTiJl!l-JO. ct>yHKUHOll(LlL­

HaH Cl10C06HOCTb rocy.uapcrna 11 3cpcjleKTJ1BHOCTb ero l!CHTC.'lGi IOC­

Tl1 B nepnyJO oqepenb ouemrnaeTCH no TOMY, r-rncKOJlbKO OHO o6ec­
nelJHBaeT 11 3aw11wae1 HaUHOHaJlbHbie rn-nepecbI, «6naro ncero Ha­

pona KaJaxcnrna». 

B YKa3e flpe311ne1-1ra Pecny6JIHKl1 KaJaxcraH, i1Me1ower-.1 rn:1y 
3aKoHa, «0 Henpax 11 HenponoJ1b30BaHHl1» npenm1caHo ynon:w\10-

<IeHHOMY rocynapCTBCHHOMY opnrny: «I3 xone cnoet'1 l!C5!TCJlbllOCTll 

no 3aKJl!OlJeHl1!0 1111Cl10J1HC!-lll!O KOHTpaKTOB o6ecnel!HB3Tb CCl6.110-

n.eH11e HHTepecoB Pec11y6J111K11 KaJaXCTaH» (t1. I n.2 CT. 8). 3rn :;i.;:c 

nonrnep)K,UeHo 11 B 3a1~0He PK «0 Hau110HaJJbHOB 6e3onacHon11 

Pecny6n11K11 KaJaxcrnH». B HeM cKa3aHo: «B uenHx JaWHTbl :-iam1-

0HaJihHbIX HHTepecoB Pec11y6m1K11 Ka3axc1aH, B TOM Lfl1CJie coxpa­

Hemrn 11 yKpenneHHSI npo~1r,111rneHHoro noTeHuHa.ria, rocynapcrno 

c co6moneHl1eM rapaHTHl~I, npenocnB.'1CHHbIX MHOCTpaHHb!M ) l 11 llCC­

TOpaM, ocywecTBJlHeT KOHTpOJlb Ja COCT05IHHCM 11 JICf10Jlb30rlaHJl­

eM o6beKTOB 3KOHOM11Kl1 KaJaxcrnHa, Haxom1Lu11xc51 B ynpaB:1c­

Hl1H MJ111 co6CTBeHHOCTl1 11HOCTpaHHblX opram13ar111!1 H oprm-11na­

u11i1c11HOCTpaHHb!M yqacmeM» (11. 2 CT. 18). 
IlonbITKa cnecn1 poJlb rocynapcrna B KOHTj)aKTax Ha Henpono_1b­

JOBaH11e, 33KJ110lJeHHb!X HM, K 3Tl1M KOHTpaKTaM, H paccMaTp11B'1Tb 

ero B 11X paMKaX, lJTO HY)!(HO 11 Heo6XOl!l1MO, HO 13 TO /Ke Bpew1 HC·· 

11ocTaT04Ho 11 onHocrnpoHHe. YKa3aHHoe no110JJHeH11e K CTarr,c 71 

3aKoHa PK «0 Henpax 11 Henpono11bJOBaH1111», Bl1l!11MO, BbIJllaHo 

pa3HOroJIOCl1Uetl Ha ypoBHe 11 no f!OBOl!Y YaCTHOro 11 KOHKpenwro 

ylJaCTKa npaBOBOro nOJ151, 11 HaJIJ1lil1CM rpynnOBblX 11HTepecoli. pea­

Jll13yeMb!X Ha 3TOM ylJaCTKC. 

A.ueKBaTHoe npencrnnnemte 11 110H11MaH11e pon11 11 Mecrn rocy­

napcrna 11 ero ynoJlHOM04CHHbIX opraHOB B KOHTpaKTax Ha HCJlp0-
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CTOJ!b30Bam1e JJe)KaT He CTOJlbKO B HOpManiBHbIX MX paMKax, CKOJ!b­

KO BO BCeti COBOKYDHOCTM HOpM 3aKoH011aTeJ1bHbIX aKTOB, peryJJM­

PYIOllUIX 3Tl1 KOHTpaKTbl, BMeCTe c TeM 11 neecnoco6HOCTb, M npa­

socnoco6HOCTb 11X ylJaCTHl1KOB. 

PaccM0Tp11M Tenepb 3TOT sonpoc 1-1ecKOJlbKO rny6)((e, c TOlJKl1 

3peHl151 cp11J1ococjrnM no3HaHl151. Kor11a npaKTHKa Hy)((11aeTc5! B 

o6b51CHeHMl1 11 ee aneKBaTHoe noH11Mam1e l13-3a «BMewaTeJJbCTBa» 

11HTepecoB 3aX01111T B TynHK, Ha CTOMOlilb npl1XO.U51T pa3pa6oTaHHbie 

11 npoBepeHI-Ibie OOKOJleHl151Ml1 MeTO.Ubl 11 KaHOHbl OCMblCJJeHl151 11 

oueHKl1 npaKTl1Kl1. Hx npMMeHeH11e so MHOroM cH11MaeT pa3Horo­

J1oc11uy BOKpyr Bonpoca. CyTb 3TOro MeTo.ua COCTOl1T B TOM, lJTO 

)((113HeHHbie 11aHHbie KaK CKOOJleHHe cpaKTOB llOJl)((Hbl HaHTl1 o6b51C­

HeHl151 B JIO)((e 11 c 00311Ul111 3Tl1X KaHOHOB, 11MelOWHX Bceo6wee 

3Hat1eH11e, 11 yKJJallbIBaTbC51 B Hl1X. TaKoso npamrno no11cKa 11 ycrn­

HOBJ1eHH5! 11cT11Hbl. Ero Ha3bIBaIOTTeopeT11lJecK11M nocTpoeH11eM pe­

aJJbHhIX ornoweH11ti, caMoti npaKTl1Kl1. KaK roBop51T, He Hano 11306-

peTaTh BeJ1oc11nen, KOTOpblH 11aBHO 11306peTeH, 1-1a.uo TOJlbKO BOC­

OOJlb30BaTbC5111M. 

3TOT 003HaBaTeJJbHbIH KaHOH c 6oJJbllIOH pa3peWI1TeJJbHOl1 cno­

co6HOCTb){) YCTaHaBJJl1BaeT: 1IJ151 nOHHMamrn 11 OCMbICJJeHl151 cpaKTa, 

OCTbITa, KaK 6bi OH He 6blJI Ba)((eH 11 3HalJI1TeJieH, CJJe.uyeT OO.lIXOll11Tb 

K HeMy KaK K 3JieMeHTY )((113Hl1, o6wecTBCHHOro 11 COUl1aJibHOro 

6bITl151 11 B 3TOM CMb!CJJe KaK K «MaJIOMY» B 113MepeHl151X o6beMa 11 

BeJil1lJ11HhI. Ero npaB11JibHa5! oueHKa, cJJenoBaTeJJbHO 11 11cTmrnoe 

noH11MaH11e, B03MO)((Hbl 11 nponyKTl1BHbl, eCJll1 CTpOHTb paccy)((,[J,e­

Hl1e ,[J,Bl1ra51Cb 11 11,[J,51 «OT 60JibWero K MaJJOMY» 11Jll1 «OT MaJJOro K 

6oJJbWeMy». Hx B HayKe np11H5!TO Ha3bIBaTb MeTonaMH 11HJIYKU111111 

nenyKU1111. 06a 3Tl1 MeTO.:ra BenyT K 011.HOMY 11 TOMY )l(e pe3yJihTilTY -

K noHHMaH1110 npenMeTa, a B HaweM cnylJae Bonpoca o MecTe rocy­

napcrna l111HBeCTOpOB B KOHTpaKTHb!X OTHOllleHl151X Ha HCJI.pOOOJib-

30BaHHe. 3To 03HalJaeT 11 3TO npamrno ,[J,11KTYeT, lJT06bI MHOroo6-

pa311e MHCHl1H 11 003HUHH CTOpOH, OCHOBaHHbie Ha HOpMax 11 ycno­
BH51X cneJIKH Ha HenponoJlb30BaHHe H cpopM11pyeMble Ha OCHOBe 

C.IleJIKH, c11e11yeT paccMaTpl1BaTb KaK MaJJb!H UHKJI - MaJIOe «npaBO­

BOe none», 001IJ111HHa51 )Kl13He.Ile51TeJibHOCTb H CMb:CJI KOTOporo 3a­

Bl1CHT 11 onpe11eJI5leTC5! CHCTeMHblM UHKJIOM, «npaBOBblM npoCTpaH­

CTBOM», BKJIIOlJaIOW11M B ce651 Hap5111.Y c MaJibIM UHKJIOM 11 ero llBH­

)((yw11e CliJlbl, MOTHBbl 11 HHTepeCbl. AJJ,eKBaTHOe CTOHHMaHHe pOJIH 

11 Mecrn rocy11apcrna s KOHTpaKTax Ha HenponoJib3osaHtte Jie)((HT 

He CTOJ!bKO B 1-!0pM3THBHOM TOJIKOBaHl111 HOPM C.IleJIKH, KOTopoe 
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MO)l(eT 6bJTb DJ111TeJlbHbIM 11 CXOJJacn1'-!eCKHM, CKOJlbKO B OCi\lb!ClC­

Hl111 ero KOHCTl1TYUl10HHO-f1paBOBblX f10JlHOMO'-!Htt 11 CTaTyc1. 3TO 

caMoe rnaBHoe, ero HeJlb351 11rHop11poBaTb TaK)l(e, KaK HeJllo"35I 1tr­

Hop11poBaTb 06ecne'-!eH11e 3aKOHHbIX npaB 11 HHTepecos npyroii cTo­

poHbI - 11HBeCTOpOB B KOHTpaKTHbIX OTHOWeHl151X Ha HenporJOj]b-

30BaH11e. Xorn rocynapcrno 51BJJ5leTc51 OllHl1M 113 cy6beKTOB-CTo­

poH noroBOpHblX OTHOWeHl1H, HO BMeCTe c TeM OHO BbICTynaeT KaK 

HOCHTeJlb ynpaBJieHlJeCKl1X, KOHTpOJlbHO-perncTPaU110HHblX cj)yJ IK­

U11M OT 11MeHl1 BJlaCTl1 Hapona. 3TO 03Ha'-!aeT, lJTO rocynapcrno Bbl­

CTynaeT B norOBOpHb!X OTHOWeHl151X Ha He)lp0f10Jlb30Bam1e B llBOii­

HOH pon11 - B pon11 onHoro 113 11x paBHonpaBHbIX cy6beKTOB 11 B 

poJJH HOCl1TeJ151 cpyHKU11tt o6ecne'-!eH!151 3KOHOM!1'-!eCKOM ~I nom1-

Tl1l!eCKOH 6e3onacHocrn Pecny6JI11K11. 

3aKOHHOCTb" paMKH «BMeUiaTeJibCTBa» rocynapCTBa 

B KOHTpaKThl Ha uenponOJib30BaHHe 

Ka)l(e1c51, HeT ocH0Bam1tl DJJ51 Tpesorn y nonpMHblX HHOCTpaH­

HbIX KOMnaHHH - 11HBecrnpoB. focynapCTBO B CBOHX nettCTl3115lX, 

HanpaBJJeHHblX Ha f10KynKy Bb!HeCeHHOl1 Ha npona)l(y )lOJIH l3 npo­

eKTe ITO ueHe, o6b5IBJieHHOH CaMHM He)lp0f10Jib30BaTeJJeM, TOJlbKO 

peaJJ113yeT csoe npaso. l.J.To KacaeTC51 Toro, '-ITO 3To ero npaso np11 

paBHbIX ycJios1151x 11MeeT npe11Mymecrno nepen npyrnM11 noKyna­

TeJJ51Ml1, B TOM llJ1CJie 110.ll,p51.ll,HblMl1 KOMJlaHl151Ml1, BX0)1511Ulli\lll B 

KOHCOpIUIYM, o6ycJIOEJieHO CTaTYCOM rocynapcrna KaK co6crneH­

HHKa -JlOTeHUHaJibHOfO «X0351i1Ha» o6beKTa Topra c BbITeKaIOLUI!­

Ml1 oTcIOna npasoBbIMH 11 MaTep11aJibHb1~111 nornencTBH51MH. K co­

)l(aJJeH1110, He CJle)ly!OT JIOnIKe OTHOWeH11i1 11 semeti IlO)lpHllHble 

KOMITaH1111 11 11x ansoKaTbI 113 Ka3axCTaHcKoti HecprnHol1 accow1a­

u1111, Cosern HHOCTpaHHbIX l1HBeCTOp013 11 H3 lJHCJla MeCTHblX !Opll­

,lJ,11'-!eCKHX qmpM, JI06611pyiow11x HHTepeCbl 11HOCTpaHHbIX lll-IBCC­

TOpOB. 01111 He TOJlbKO Bblpa)l(a!OT CBOe Heono6pe1111e - 3TO 6bJ.TIO 

11x Jil1'-!Hoe MHe1111e. Om1 o6pawaIOTC51 B ueHTpaJibHbie 11 Bb1c1m1c 

opraHbl BJiacn1 pecny6Jil1Kl1 c HaCT051HHeM OTMeHHTb ,lJ,Of10JlllCHl!C 

K crnTbe 71 3aKoHa PK «0 Henpax 1111enponoJib30BaHl111», xors1 01-10 

no cyrn He ycrnHaBJIHBaeT HO BY IO HOP MY' a TOJlbKO cjJHKCHpye r cy­

wecrny!OWI1H npasosoti nopHnoK. OcHOBHbie MOTHB11poBKl1 l!HBec­

TopoB He OCHOBaHbl Ha KOHKpeTHbIX CTaTb51X 3aKOHOB Pecny6Jll!­

KI1, 1160 HeT B Hl1X orpaH!1'-!eHI151, TeM 6oJice 3anpera llCHCTBOBaTb 

rocynapcrny, ero ynoJJHOl\10l!eHHbIM opra1-iaM nono6HbIM 06paJm1. 
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1-ITo MOJJ rnKa5l no111u1151 rocyJlapcrna «HaHeceT ymep6 MHBeCTl1Ty­

u110HHOMY KJ111MaTY B rocy]lapcTBe 11JlOBepmo11HBeCTOpOB K Tipa­

Bl1TeJJbCTBy»; «CHl1311T KOHKypeHTHoe npe11Myw:ecrno Pecny6n11K11 

B np11BJle'-!eHl111 11HOCTpaHHblX l1HBecn1u11i1»; «yBeJ111'-111T CTeneHb 

p11CKa B )le51TeJlbHOCTl1 OCHOBHblX HeqJTeJ{06bJBaJOWl1X KOMnaH11tl B 

Ka1axcrnHe»; 51BJ15leTc51 «BMewaTeJlbCTBOM» rocyJlapcrna B KOHTpaKT­

HbJe OTHOWeHl151 Ha HeJlpOnOJlb30BaH11e. Ecn11 B3rJ151HYTb Tpe3BO Ha 

3Tl1 11 Jlpyrne nOJl06Hble yrnep)!(L[,eHl151 11HBeCTOpOB l1 nonbJTaTbC51 

cyMM11poBaTb 11x, TO HeTPYllHO yB11..aeTb, '-ITO OHl1 HanpaBneHbI no 

cyT11 Ha BhITecHeH11e rocy.uapcrna 111 c¢epb1 1aKJJ10'-!eHHhIX KOHT­

paKTHhIX OTHOWeHl1H B o6naCTl1 He)lp0!10Jlb30BaHl151 11 He¢Te.no6br­

'-111, Ha Ha)leJleHl1e ero Hei1TpaJlbHOH pOJiblO 11Jll1 «paBHOtt» POJlblO B 

Hl1X. 

06513aTeJlbCTBa l1 OTBeTCTBeHHOCTb rocy.uapcTBa B coxpaHeH!1l1 

11 yKpenneHl111 pecypCH0-3HepreTl1'-!eCKOH OCHOBbl 3KOHOMl1Kl1, 

ycrnHOBJieHHbie KoHcT11Tyu11ei1 11 3aK0HaM11 Pecny6n11K11, He or­

paH11'-!eHbI paMKaMl1 BpeMeHl1, npe.nCTaBJI5IIOT 11CXOD,HOtl 11 cPYH.lla­

MeHTaJlbHOtl npaBOBOtl 11 llOJ111Tl1'-lecKOH OCHOBOtl ero ,Ue51TeJlbHOC­

Tl1. 0Hl1 pean111y10TC5l B KOHKpeTHblX npaBOBblX OTHOUleHl151X, B TOM 

'-111CJ1e 11 B oco6eHHOCTl1 B 06nacT11 c..aeJIKl1 Ha Henpononh30BaHtte. 

KoHTpaKThI Ha HenponoJlb30BaH11e c no..apo6Ho pa1pa6ornH1-1otl 

«BHyTpeHHetl» Cl1CTeMotl HOpMaTl1BHOro peryn11ponamrn OTHOWe­

H11tl cy6beKrn - o6beKTa He llOKpb!BalOT H He 3aMCH51IOT 3aKOH­

HOCTb, cKJJa.Ub1Ba10w:y10c5l Ha ¢aKTe yriacnrn rocynapcrna B Hl1X, 

KaK HOCHTeJ151 !lpaBOM0'-111M BJlaCTl1 B OTHOWeHH5lX co6CTBeHHOCTl1. 

3aKOHHOCTb, CB513aHHa5l c paMO'-!HblMl1 yc.'IOBH5IMl1 KOHTpaKTa, BTO­

p11'-!Ha !10 OTHOWeHJ1IO K 3aKOHHOCTl1, cflopM11pyeM0Fl npaBOM0'-111-

5lMl1 11 npaBocnoco6HOCTbIO rocy,napcrna. 3TO ycrnHOBKa KOHCTH­

TYUl10HH0-3aKOHO.UaTeJlbHa5l 11 Bee paMKax cne.uyeT paccMaTp11BaTh 

11 CBep5!Tb c HeJO B03Hl1KUrne 11 B03HJ1KalOW:11e Ha.JIWlHble npaBOBhle 

OTHOWeHl15l, CB5!3aHHble c KOHTpaKTaMl1 Ha He.uponoJibJOBaH11e. )lJIH 

60JlbWet'1 y6e1111TeJ1hHOCTl1 ({ HarJJ5l,llHOCTl1 paCCMOTpl1M Tenepb npo-

6JleMy c no3HU1111 COCTaBJ15IJOW:11X ee OCHOBHblX '-!aCTetl, nocne.uo­

BaTeJlbHOe pa3Bl1Tl1e KOTOpbIX 11 B COBOKynHOCTl1 onpenenmoT CaMy 

3TY npo6neMy. 

)lonyCTl1M, '-ITO c.uenKa Ha He,llpOOOJlb30BaH11e 3aKJIIOYeHa Me)l(­

.ll.Y rocy.uapCTBOM (ero ynoJlHOMOYeHHblM opraHOM) l1 l1HOCTpaH­

HblMl1 KOMOaHJ15lMl1 (11X KOHCOpU11YMOM, reHepa.JlbHblM OO,llp5!,lllJl1-

KOM). Mo)KeT Jll1 rocy.uapcrno - co6crne1-11-111K o6beKrn 6bITb o6na­

.ll.aTeJieM '-!aCTl1 B naKeTe npoeKTa HapaBHe c .upyrnMl1 l10llP5l.llHbIMl1 
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11HOCTpaHHblM11 KOMTiaHl15lMl1? 3TOT Bonpoc npe;::moJiaraeTC5! 11 ClJl1-

TaeTC5l aKCl10MaTl1lJeCKl1M 11 HeT 3anpeTa B ocymecTBJieHl111 11HBeC­

T11Ul111 113 cpe.ucrn rocy.uapcrneHHoro 610m1<ern B 3aKoHe PK «06 

11HBecT11Ul15lX» 11 B 3aKoHe PK «06 11HOCTpaHHbIX 11HBecT11Ul15lX». 

fI pe.UTIOJIO)!GfM Tenepb, lJTO TiaKeT a KUMM Ha He,UpOTIOJib30BaHl1e TIOJJ­

HOCTblO HaXO.UHTC5l B pyKaX TIO.UP5l.UHbIX HHOCTpaHHbIX KOMTI3Hl1H. 

MmKeT Jil1 rocy.napcrno KaK co6crneHHl1K He.up 11 KaK 3aKa3lJMK 

BMewaTbC5l B p51.Ubl 3Tl1X no.np5l.UHbIX KOMTiaHHt'!, paCTOJIKaTb 11 no­

TeCHl1Tb 11X, lJT06bI C03.UaTb T3Kl1M o6pa30M CB060.UHOe MeCTO B na­

KeTe aKu11t'!, 'IT06b1 ero 3aH5lTb caMoMy. HeT, He MO)!(eT, 3TO y)!(e 

He3aKOHHOe BMewaTeJJbCTBO, 5lBJI5IeTC5l HapyweH11eM CTa611JibHOC­

Tl13aKOHa11 3aKOHHOCTl1. Ll,pyroi1 CJiy'latl: O.UHa 113 no.np51.LlHblX l1HO­

CTpaHHblX KOMTiaH11i1 no CBOetl BOJie, B Cl1JIY KaKl1X-TO o6cTOH­

TeJibCTB, Bb!XO.U11T 113 KOHCopu11yMa 11 o6bHBJH!eT 0 npo.ua)!(e CBOeJ1 

.noJI11 B npoeKTe. CornacHo ycJJOBl1HM KOHTpaKTa .upyrne ytJacTH11-

K11 KOHTpaKTa 06Jia.na10T np11op11TeTHblM npaBOM B np1106peTeHl111 

3TOi1 .UOJil1. OH11 corJiaCHbl Ha 3TO 11 3aKJIIOlJaIOT COOTBeTCTBYIOWl1e 

cornawemrn 06 3TOM. TyT «BMeW11BaeTCH» B 3Tl1 oTHoweHl1H rocy­

.uapcTBO 11 3aHBJrneT o )!(eJiaH1111 np1106pecT11 3TY ocso6omrnmy1oc51 

.UOJIJO B npoeKTe. KorvmaH1111, 06bemrn11Bw11ec5! B KOHcopmiyM, He 

XOT5IT 3TOro 11 npOTl1BHTCH 3TOMY caMblM cepbe3Hb!M o6pa30M, np11-

BO.UH PH.U KOCBeHHblX IOpl1.Ul1lJeCKl1X apryMeHTOB 11 o6IUe3KOHOl\IH­

'leCKl1X 11 noJ111Tw1ecK11x coo6pa)!(eH11tl, .ua)!(e yrpo)!(aH .neJJo nepe­

.naTb, ec.rrn BOnpoc peWMTC51 He no l1X MHeHHIO, B Me)!(.llyHapo.nHb!e 

cy.ue6HbJe opraHl13amrn. ripH 3TOM HX apryMeHTaMl1 HBJIHIOTCH: 

KOHTpaKT He npe.uycMaTp~rnaeT np1106peTem1e rocy.uapcTBOJ\l aK­

u11tl - .UOJll1 B npoeKre; B KOHTpaKTe npe.uycMOTpeHO np11opHTeT­

HOe npaBO ylJaCTBYIOW11X no.npH.UHblX KOMTiaH11t'! np1106peTaTb D.OJllO 

aKu11tl B npoeKTe cBoero Bb16brna10mero napTHepa. Bee 3TO He oc­

nap11saeTCH H11KeM. Ho HeJJb3H CMeWHBaTb OTHOWeHMM BHYTPH 

TIOJ(p5l.UHbIX KOMTiaH11il c OTHOWeHl1HMH Me)!(Jly rocy.uapCTBO!ll II 

no.npH1lHbIM11 opraHH3aU11HMl1. OepBoHalJaJihHO rocynapcrno 6wrn 

6e.uHo, He 11MeJJo cpe.ucrn llJJH ytJacT11H B naKeTe 110Jiei1 Ha Henpo­

TIOJJh30BaH11e. Tenepb y rocy11apcrna-co6crneHHl1Ka ecTb TaKas1 

B03MO)!(HOCTb, 11 OHO MO)l(eT, XOlJeT 11 BnpaBe peaJil130B3Tb 3TY B03-

MO)!(HOCTb Ha llPYfOM 3Tane 11 ypoBHe KOHTpaKTHbIX OTHOWCHHfi. 

He HaHoc51 ywep6a HHTepecaM .upyrnx ytJacTHl1KOB. B naHHOM cny­

LJae B03HHKJJH OTHOWeHH51 Me)!(.lly rocynapCTBOM 11 TI01lP511lHblJ\111 

KOMTI3Hl151Ml1, np5IMO He npenycMoTpeHHble B CT3Tb51X KOHTpaKTa 

Ha He)lpOTIOJib30Bam1e, KOTOpb!e OllHaKO Jie)!(aT Ha npaBOBOM none 
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OTHOllleHHH Me)l(JI.y H11Ml1, 1160 OHM npe.uycMoTpeHbl B 3aKOHax, 

11MeIOWl1X np11op11TeTbl no OTHOllleHHIO K npaBOBblM HOpMaM «BHyT­

peHHero» np11MeHemrn. TaK11M o6pa3oM, npaBo rocy.uapcrna np11-

06pecn1 LlOJlIO B npoeKTe, BblCTaBJleHHYIO Ha npoLt:a)l(y, He TOJlbKO 

npaBoMepHo, Ho H 5IBJ15IeTC51 6e3ycJ10BHblM, 6eCKOHcPJ1HKTHblM c 

TOYKH 3peHH5l 3aKOHHOCTH. 

focy,napCTBO nepeXOLt:HOro nepno.na H 3aKOJfHOCTb 

focy.uapcrno B KOHTpaKTax Ha He.uporroJ1b30BaH11e, 3aKJJI04eH­

HbIX c 11HOCTpaHHb!Ml1 11HBeCTOpaMl1, He3aBHCHMO OT Toro BJianeeT 

J111 OHO caMo HJ1H He BJia.ueeT Lt:OJleti B naKeTe rrpoeKTa (aKUHH), Bbl­

CTynaeT KaK B poJ111 y4aCTHl1Ka 3TliX KoHTpaKTOB, TaK 11 B oco6oti, 

CBOHCTBeHHOH TOJlbKO eMy, poJIH HOCHTeJ15l ynpaBJ1eH4eCKOH cpyHK­

UH11 H rapaHTa 3aKOHHOCTl1 B KOHTpaKTHb!X OTHowemrnx. Ha 3TOM 

OCHOBaH nocTyJiaT 0 TOM, 'ITO He LlOfOBop HaXOLt:HTC51 HaLt: rocy.uap­

CTBOM, a Hao6opoT, rocy.uapCTBO 5lBJJ51eTC51 Lt:OMl1HaHTOH, «fIOBeJIH­

TeJieM» B KOHKpeTHb!X OTHOll!eHH51X Ha He.uponoJib30BaHl1e. BMe­

waTeJlbCTBO rocy.uapcrna B HliX ocyw,eCTBJ15leTC51 B paMKaX 3aKOH­

HOCTli, onpe.ueJI51eMOM KaK KOHKpeTHb!MH YCJ10BH51Ml1 KOHTpaKTa, 

TaK 11 3aKOHHbIM cTaTycoM caMoro rocy.uapcTBa, KaK oco6oro 

cy6beKTa B 3Tl1X OTHOWeHI151X. flpH 3TOM He HaHOCHTC51 yw,ep6 HH 

CTa6HJ1bHOCTH 3aKOHOLt:aTeJ1bCTBa H HH caMOM 3aKOHHOCTH. 

TpaH3liTHoe, T.e. nepexoLt:Hoe rocynapcrno, K 4HcJiy KOToporo 

OTHOCHTC51 Ka3aXCTaH, HMeeT CBOH npeHMyw,eCTBa H HeLt:OCTaTKH. 

flpeHMyw,ecTBo COCTOHT B TOM, 'ITO OHO B CHJIY COCT051Hl151 rrepe­

XOLlHOCTH, MeHbWe «3arpy)l(eHO» BHyTpeHHHMl1 H BHeWHHMH 8351-

Tb!MH H Bb!fIOJ1H51eMblMH o6513aTeJ1bCTBaMH, H l(TO MoLt:eJ1!1 ero 6h!­

Th51 H pa3BHTl151 o6JianaIOT 6oJ1bWet1 CBo6o.uotl BhI6opa HoBOfO co­

.uep)l(amrn 11 6oJiee Bocnp1111M4HBbI K l13MeHeHHHM. 3rn Mb! B11Lt:em1 

H Bl1Ll11M 3a roLt:hI He3aBHCHMoro pa3Bl1THH Harnett Pecny6JIHK11. 

He.uocTaTKH nepexonHoro rocy.uapcrna, B 4acrnocrn Pecny6JIHKI1 

Ka3aXCTaH, COCT051T B TOM, 4TO B Cv!Jly TOH )l(e rrepeXOLlHOCUI OHO 

ew,e He COCT051JIOCh B CBOHX oCHOBHh!X 11 Hecyw,11x KOMITOHeHTax 

rocynapcTBeHHOCTH, OTHOCHTC51 B JIY4WeM CJ1y4ae K pa3p51LlY pa3-

BHBaIOWI1XC5l, B PMe CJiy4aeB 3aBHCI1MhlX rocy.uapcTB. 0Ho ew,e 

cJia6o rrepe.u JIHUOM «JieBH3HbI» 11 ewe B 6oJihJJJetl cTerreH11 B 3aw11-

Te BbI6paHHblX cnoco6oB Bbl)l(I1BaHl151 l1BblXOLt:a113 Hero Ha npoCTO­

pbl UI1BHJ1l130BaHHoro pa3BHTl151. EcJI11 K 3ToMy Lt:o6aBHTh To, 4To 

CTpaHa c HeocsoeHHbIMH 6oraTblMH Cb!pbeBhIMH pecypcaMH CTaH0-
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Bl1TC51 He TOJibKO npi1BJJCK3TCJibHOM, HO 11 UCHTpOM co611paHl15I l1 

cocpeJJ.OTO'-ICHH51 11HTepecOB pa3Hb!X rpynn 11 Cl1JI, B OCHOBH0~1 

BHCWHl1X, fOTOBblX o6ecne'-!11Tb B nepByIO O'-lepeJJ.b CBOl111HTepeCbl, 

caMo no ce6e 3TO Ta11T yrpo3y JJ.JI51 caMoro cyruecTBOBaH115I nepe­

xonHoro rocynapcTsa 11 nocTeneHHoro ero npesparueHl151 B nono­

ne<JHYIO, 33Bl1Cl1MYIO CTpaHy. H11 OJ.I.Ha CTOpOHa B CJJ.CJIKax Ha He11-

ponoJib30BaH11e He MO)l(CT BOCflOJib30BaTbC51 HCJJ.OCT3TKOM 11 Bpe­

MCHHOH CJia6oCTblO B CTeneH11 3peJIOCTl1 11 6JiaronoJiylJl151 .rrpyroi1 

CTOpOHbl - rocy.rrapcrna, lJT06bI H3B513bJBaTb eMy CBOIO BblfOJJ.HY!O 

JJ.JI51 ce651 BOJIIO, KaK nocT051HHO .uetfcrny10ru11tf cpaKTOp. CospeMCH­

Hhii1 Ka3aXCT3H BOBCe He CB06011,eH OT non:o6Horo pona CKJia.LlbIB3-

IOIUl1XC51 OTHOWCHl1i1. TaKoe ITOJIO)l(CHl1C He MO)l(CT coxpaHl1TbC51 

11,0JifO. OHO HenpeMeHHO 6yneT MCH51TbC5111 Bblp3BHl1B3TbC51 no Mepe 

B3pOCJICHl151 rocynapcrna 11 Ha611paHl1H BHYTPCHHetf Cl1Jlbl 11 B03-

MO)l(HOCTetl:, peaJihHO o6ecnelJl1BaIOIU11X ero CTaTyCHOe npaso If 

3KTl1BHYIO, CBOHCTBCHHYIO TOJihKO eMy pOJih B KOHTP3KTHhIX OTHO­

wemrnx Ha tten:ponoJih30BaHMe. 3TO JJ.11KTYeTCH TPe6oBaHl1HM11 13pe­

MeH11 11 COBpeMeHHhIM COCTOHHl1eM Pecny6Jil1Kl1. 



INVESTORS AND CONTRACTS IN OIL SPHERE 1 

The questions connected to agreements on distribution of pro­
duction and tax system in oil-and-gas branch, on the role of the 
state in contractual relations on mineral resource use and on limits 
of its rights as proprietor of mineral resources and as one of the 
sides in these contractual relations have been discussed actively in 
the press, organized round tables and conferences for the last years, 
especially, last months. The question about the right for purchase 
of the share in a package of the project in oil branch by the state has 
got a special urgency, the share offered by one of its participants 
for sale and legitimacy of denying of the state's right by other par­
ticipants, particularly only by foreign contract companies incorpo­
rated in a consortium. The given article is devoted to the last ques­
tion. 

About an addition to the Law 
«About mineral resources and mineral resource use» 

In the beginning of April this year the upper chamber of Parlia­
ment - the Senate, discussing changes and additions to the Decree 
of the President of the Republic of Kazakhstan, «About mineral 
resources and mineral resource use» valid by Law, has made an ad­
dition to the third part of clause 7 I of the Decree, which said: «With 
a view of preservation and strengthening of a resource-power basis 
of economy in new and already signed contracts on mineral resource 
use, the state has the priority right before other side of the contract 
or participants of the legate having the right for mineral resource 
use and other people on purchase of the alienated right for mineral 
resource use (its parts) or parts of a share (share holding) by the 
legate having the right for mineral resource use, on conditions is 
not worse than the conditions offered by other buyers». 2 As far as I 

1 The article with some reductions is published in the newspaper «Kazakh­
stanskaya Pravda,., May, 28, 2004 y. 

2 The addition is formulated not so smoothly, but the content is given clearly. 
The writhing might be correctad during the discussion in the Parliament. 
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know, this addition has the supporters and many opponents, out­
side of the Parliament. Probably, it has great value by the rank of 
the Law is given to such addition. It is so. If to tell the truth, it has 
caused extensive reaction on the part of involved investors and 
groups or participating in relations concerning the mineral resource 
use. As far as for me, knowing how these forces are influential, the 
amendment will be frozen, changed or removed atjoint session of 
both chambers of Parliament. However the problems described in 
addition of the Senate remain in a reality, are basic and decisions of 
them concern to number of actual tasks. 

If to isolate the main thing in the contents of addition of the 
Senate the question is about the state and the contract made by it 
on mineral resource use, about the role and place of the state in 
these contractual relations and about the right of the state itself to 
be one of participants of mineral resource use - to have a share in 
the share holding and in structure of the legate possessing the right 
for mineral resource use. 

At first sight the addition is directed on regulation, apparently, 
a private question - on ascertaining of the right of the state to be the 
participant, to get a share in a share holding on mineral resource 
use in case of alienation (sale) of the share in the project by one of 
participants of contractual relations on mineral resource use. There 
is said that «On conditions not worse than offered by other buyers» 
i.e. the state does not apply for any privileges and its actions do not 
render damage to other participants - investors. It declares the pri­
ority right of individual share in the project at the decision of sim­
ilar question. The fact, that this «a private question» is quite ex­
plainable at first sight and explains the status of the state in con­
cluded contracts on mineral resource use, as the proprietor and the 
guarantor of interests of the Republic, nevertheless is exposed to 
regulation in the Law, testifies different approaches to it and about 
aspiration of legislators to give the big clearness to the question. In 
this plan acceptance of the mentioned addition to the Law isjusti­
fied. Meanwhile the events, which have followed acceptance of ;id­
dition by the Senate, even more actualized the question raised in it. 
Not only lawyers of investors but also some foreign embassies in 
the Republic have expressed doubt concerning legitimacy of ac­
ceptance of the amendment to the Law, fixing the right of priority 
of the state in purchase of a share in a share holding on mineral 
resource use. Actually, discussion was beyond the transaction on 
mineral resource use. The question is about the methods and forms 
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of protection of interests of the state and investors, the contract 
foreign companies. Both of these aspects of the question are im­
portant and actual. 

About reasons of contract organizations 
and their supporters 

Opponents of addition put forward the thesis about «the right 
for mineral resource use is a property right» on the foreground, and 
contracts on mineral resource use concern to material law, and the 
state has not any material competences on assigned property of 
contract organizations, especially consisting of only foreign com­
panies. Thus, they refer to clause 26 of the Constitution of the Re­
public where it is told: «Nobody can be deprived the property with­
out the decision of court» (point 3), «Everyone has the right to free­
dom of enterprise activity, free use of the property for any lawful 
enterprise activity» (point 4). As to the first part of the thesis, at the 
beginning of it they mentioned correctly that contracts on mineral 
resource use are of material relations, and they concern to material 
law. However, it is illogical and wrong that the state which is the 
proprietor of mineral resources and which will underly the contract 
on mineral resource use and asserts itself as one of the sides in con­
tract relations contrary to these facts, declared deprived property of 
competences in these relations. It is equivalent to declare white as 
black, clear as foggy. As to the second part of the thesis consisting 
of references to some norms of the Constitution of the Republic 
they have not any direct attitude to a discussed question, refer to 
other spheres of property relations - nobody loses the property and 
there is not any to limit someone's freedom of enterprise activity. 

The consequence of the first thesis is the statement of oppo­
nents that contract relations on mineral resource use concern to 
spheres of regulation of extremely private law in which there is an 
equality of the sides and there is no place to the right of priority of 
the state in purchase of an exempted share by it in a package of the 
prqject particularly. The mentioned amendment to the Law is ex­
plained as «an attempt to give the state the big rights for private 
property, than to private people». In the statement there is also a 
correct beginning, however, in the further statement it develops into 
the contrast, i.e. it is used incorrectly for denying the role and legit­
imate of the state. 
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Any transaction, including the contract on mineral resource use 
is the civil-law act in the sense that the sides are equal and indepen-· 
dent from each other, pursuing property interests equal and inde­
pendent from each other and consequently relations between them 
are of material-legal converge at the same time. The conclusion or 
this correct position is wrong and incorrect by its form and es:;cnce 
that relations arising at it are extremely private - legal and regulated 
only by norms of the Civil Code of the Republic in their frame­
works. Thus real life of contract relations is ignored where the sub­
jects burdened by immanently different interests and the legal indi­
vidual characteristic converge unequal under the status and com­
petence. Participation of the state in administrative, decision-regis­
tration functions in the contract on mineral resource use changes 
the essence and relations of public law cover the form of relations 
arising at it - the civil legal attitude. At such situation, assignment 
of a secondary role to the state or public law in contracts is u1:ac­
ceptable. lfto address to the common theory of the law positions of 
which are more true so-called «private civil-law relations» make only 
one of the vectors of the contents of civil-law attitudes in a society 
and in the state in general. The Civil Code, in its wide and semantic 
understanding covers laws of a civil society i.e. all sets of legal rela­
tions in a civil society including the relations usually callee! crimi­
nal - legal, state - legal, which are nowadays deduced from official 
Civil Code of the RK into separate and rather independent branch­
es of civil public relations. From here, to distinguish private law 
and the public law is possible. but their opposition is completely 
unacceptable, ifthe state participates in the transaction as one of its 
parties - subjects. Thus, by virtue of the fact of participation or the 
state, arising relations in the most part are state, in other words 
public - legal. Division into roles for which applies civil-priv~11e <ind 
civil-public law in the contents of the transaction, especially - on 
primary and secondary are unproductively. The opinion about the 
property relations are exclusive object of private law is theoretical­
ly incorrect and practically defectively, because there is no place 
for public law even then when the state and its authorized boclic~ 
participate in them. 

Equality of the sides in the contract on mineral resource ust>. as 
well as in any other transaction, is used as an argument for non­
recognition or even denyings of an immanent special role of the 
state participating as one of the sides in the agreement. Participa­
tion of the state in the contract when other side, national or foreign. 
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is not state structure gives to contract relations «inequality» in equal­
ity. The postulate on equality of the sides in the contract assumes 
also equality of the recognition of a role of the state as the special 
subject in these relations. 

About the role and place of the state in contract relations 
on mineral resource use 

The Kazakhstan oil branch is rich with contracts with foreign 
companies. Quite naturally, that during realization of conditions of 
these contracts arises a lot of conflict and questions at issue, both 
private and basic, frequently deadlock on which each side asserts 
the positions, proceeding from formal and informal conditions of 
the made contract, interpreting them to own advantage. There is 
not anything special or original. There was and will be several times, 
especially if behind these different approaches and inconsistency 
and even incompatibility of positions of the sides stand the «big» 
interests. 

The essence of frequently meeting disagreements consists espe­
cially between the transitive and developing state, and the contract 
foreign companies that the last approach to the state as to one of 
the sides in civil-law agreements and no more because it is easier to 
prove the rights and claims, to carry out interests, proceeding from 
norms and the contents of the transaction. Thus the state is ig­
nored not simply the subject of contractual relations, not only the 
owner of object, «seller», «tenant», «customer», at the same time it 
occupies a special legal status and becomes the special subject in 
these relations. 

The state is uniform as the proprietor of mineral resources and 
as the subject - manager of this property. Its legislative status is 
determined in the Constitution of the Republic: «The Earth and its 
mineral resources, waters, flora and fauna, other natural resources 
are in the state ownership», and this property should «serve simul­
taneously to the public prospering» (points 2 and 3 clause 6). From 
this logically follows the conclusion that the place and role of the 
state in the contract on mineral resource use, concluded by it are 
doubled: it acts through the authorized body as the owner of object 
(as the customer) with the concrete and cash subject purpose. In 
this part, it is equal in rights. At the same time its introduction into 
contract relations is regulated more by the greater task connected 
by the responsibility before laws of the Republic for maintenance 
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of national interests and economic safety of the Republic. There is 
a direct indication to it in Law of the RK «About national security 
of the Republic of Kazakhstan». It is told:« Requirements oc main­
tenance of national safety are taken into account at the ccinclusion 
of contracts on use of strategic resources of the Republic of Kaza­
khstan, execution of these contracts and the control over their use,, 
(point 3 of a clause 18). By virtue of its position the role, place anJ 
legal status of the state in contractual relations when it acts as one 
of the sides in them, should be perceived from this «a target poli­
cy», twisted in contract relations. It is the natural status of the state 
determining its function and actions, higher status than regulating 
it individual, positive right made in the contract on mineral resource 
use. Attempt to consider «membership1> of the state in contractual 
relations in borders of the transaction, ignoring its «natural,, legal 
status caused by its administrative, control-administrative author­
ity above object of relations, not productively and scholastically. 
Functional ability of the state and efficiency of its activity first i' 
estimated on that as far as it provides and protects national inter­
ests,« the prospering of all people of Kazakhstan». 

In the Decree of the President of the Republic of Kazakhstan 
valid by the Law «About mineral resources and mineral resource 
use» is offered to the authorized state body: «during the activity on 
the conclusion and execution of contracts to provide observance of 
interests of the Republic of Kazakhstan» (part 1, point 2 of clause 
8). This is confirmed in the Law «About national security of the 
Republic of Kazakhstan». It is told: «With a view of protection of 
national interests of the Republic of Kazakhstan, including preser­
vation and strengthening of industrial potential, the state with ob­
servance of the guarantees given to foreign investors, carries out 
the control over a condition and use of objects of economy of Ka­
zakhstan, taking place in management or the property of the for­
eign organizations and the organizations with foreign participation>) 
(point 2, clause 18). 

Attempt to reduce the role of the state in contracts concluded 
on mineral resource use, these contracts should be considered in 
their frameworks that is necessary but at the same time it is no! 
enough and one-sided. The mentioned addition to clause 71 of the 
Law «About mineral resources and mineral resource use». proba­
bly, is caused by different opinions at a level and concerning a pri­
vate and concrete site of a legal field, and presence of the group 
interests realized on this site. 
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Adequate representation and understanding of the role and place 
of the state and its authorized bodies in contracts on bowel using 
lay not so much in their normative frameworks in all set of norms 
of the acts regulating these contracts, at the same time the capacity 
of their participants. 

Let us consider this question a little bit more deeply, from the 
point of view of philosophic knowledge. When practice requires an 
explanation and its adequate understanding because of «interven­
tion» of interests comes to deadlock methods, developed and checked 
up by generations and canons of judgement and an estimation of 
practice comes to the help. Their application in many respects re­
moves dissent around of a question. The essence of this method 
will be that the vital data as a congestion of the facts should find 
explanations in a box and stacked in them from a position of these 
canons. The rule of search and an establishment of true are so. It is 
named as a theoretical construction of real relations, the practice. 
As t is spohen, it is not necessary to invent a bicycle, which was 
invented long before, it is necessary to use it only. 

This cognitive canon with the big allowing ability establishes 
understanding and judgment of the fact, experience, as though it 
was not important and significant, it is necessary to approach it as 
an element of a life, public and social mode of life and in this sense 
as to «smal!» in measurements of volume and sizes. Its correct esti­
mation, hence, true understanding, are possible and productive if 
to build a reasoning moving and going «from the greater to small» 
or «from small to big». They can be named methods of an induc­
tion and deduction in the science. These methods conduct to the 
same result - to understanding of a subject, and in our case of a 
question about the a place of the state and investors in contract 
relations on mineral resource use. It means that this rule dictates 
variety of opinions and positions of the sides, based on norms and 
conditions of the transaction on mineral resource use and formed 
on the basis of the transaction is necessary to consider as a minor 
cycle small «a legal field», original ability to live and which sense 
depends and is defined by a system cycle, «legal space», including 
its driving forces, motives and interests alongside with a minor cy­
cle. The adequate understanding of a role and a place of the state in 
contracts on bowel using lays not so much in normative interpreta­
tion of norms of the transaction which can be long and scholastic, 
i nj udgement of its constitutional-legal powers and the status. This 
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most important, it is impossible to ignore it as it is impossible to 
ignore maintenance of legitimate rights and interests of other sides 
- investors in contract relations on mineral resource use. Though 
the state is one of the subjects - parties of contractual relations. t1ut 
at the same time it acts as the carrier of administrative, control­
registration functions on behalf of authority of people. It means. 
that the state acts in contractual relations on mineral resource use 
in a double role - in a role of one of their equal in rights parts and in 
a role of the carrier of functions of maintenance of economic and 
political safety of the Republic. 

Legality and frameworks of «intervention» of the state 
in contracts on mineral resource use 

It seems, there are no bases for alarm of the contract foreign 
companies - investors. The state in the actions directed on purchase 
of exposed share on sale in the project under the price, declared by 
bowel user, only realizes the right. As to the right under equal con­
ditions it has advantage before other buyers, including the contract 
companies which are included in a consortium caused by the status 
of the state, as proprietor of potential «owner» of object of the 
tender with legal and material consequences. Unfortunately, the 
contract companies and their lawyers from the Kazakhstan oil as­
sociation, Council of foreign investors and the local legal firms do 
not follow logic of relations and things lobbying interests of for­
eign investors. They not only express the disapproval but it was 
their personal opinion. They address to the central and the supreme 
bodies of authority of the republic with the insisting to cancel the 
addition to clause 7 l of the Law «About mineral resources and mi­
neral resource use» though, in fact, it does not establish new norm 
but only fixes an existing legal order. The basic motivations of in­
vestors are not based on concrete clauses of laws of the Republic 
because there is no a restriction point, especially an interdiction to 
state's operations and its authorized bodies in a similar way. Such 
position of the state: «Will damage to the investment climate in the 
state and trust of investors to the Government»: «Will decreasl; the 
competitive advantage of the Republic in attraction of foreign in­
vestments»; «Will increase a degree of risk in activity of the basic 
oil-extracting companies in Kazakhstan» and it will be «interven­
tion» of the state in contract relations on mineral resource usl'. Ir to 
look soberly at these and other similar statements of investors and 
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ro try to summarize them it is uneasy to see, that they are directed 
as a matter of fact on replacement of the state from sphere of the 
made contract relations in areas of mineral resource use and oil 
extracting, on investment with its neutral role or an «equal» role in 
ihem. 

Obligations and the responsibility of the state in preservation 
and strengthening of a resource-power basis of the economy estab­
lished by the Constitution and Laws of the Republic, are not limit­
ed to frameworks of time, represent an initial and fundamental le­
gal and political basis of its activity. They are realized in concrete 
legal relations, including particularly the field of the transaction on 
mineral resource use. Contracts on mineral resource use, with de­
veloped <dnternal» system of normative regulation of relations of 
Lhe subject in detail - do not cover object and do not replace the 
legality developing on the fact of participation of the state in them, 
as carrier of competences of authority concerning the property. The 
legality connected to frame conditions of the contract is secondary 
in relation to the legality formed by competences and capacity of 
the state. This installation od constitutional-legislative in its frame­
works is necessary to consider and verify with the arising available 
legal relations connected to contracts on mineral resource use. For 
the greater persuasiveness and presentation we shall consider now 
a problem from a position of basic parts making its consecutive 
development and in aggregate define this problem. 

We admit that the transaction on mineral resource use is made 
between the state (its authorized body) and the foreign companies 
(their consortium, the general contractor). Could the state as the 
i)roprietor of object be the owner of a part in a package of the project 
with other contract foreign companies'? This question is supposed 
and considered axiomatic and there is no interdiction in realization 
of the investment from means of the state budget in the Law «About 
rnvestments», and in the Law «About foreign investments». We shall 
assume now, that the share holding on mineral resource use com­
pletely is in hands of the contract foreign companies. Whether the 
state can, as the proprietor of mineral resource and as the customer, 
to interfere into the numbers of these contract companies to part 
forcibly and press them to create thus an empty seat in a share hoid­
ing that to occupy it itself. No, cannot, this already illegal interven­
tion, is infringement of stability of the law and legality. Other case: 
one of the contract foreign companies by virtue of any circumstanc­
es, leaves a consortium and declares sale of the share in the project. 
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According to conditions of the contract other participants of the 
contract possess the priority right in purchase of this share. They 
agree to it and conclude corresponding agreements on it. The stale 
here «interferes» with these relations and declares desire to gel th i;; 
exempted share in the project. The companies united in a consor­
tium, do not want it and opposed to this in the most serious image, 
resulting a number of indirect legal arguments of economic and 
political reasons, even threatening business to transfer, if the ques­
tion will be solved not in their opinion, in the internationalj udici<d 
organizations. Thus their arguments are the contract does nm pro­
vide purchase by the state of shares in the project; the priority right 
of the participating cornract companies to get a share of shures in 
the project of the leavir.g partner is stipulated in the contract. Not 
all this is challenged by anybody. However, it is impossible to mix 
relations inside the contract companies with relations between the 
state and contract organizations. Originally the state was pocr. hacl 
no means for participation in a package of shares on mineral re­
source use. Now the state - proprietor has such opportunity and it 
can, wants and have the right to realize this opportunity at the other 
stage and a level of contract relations, not rendering damage to i11-
terests of other participants. In this case there were relations be­
tween the state and the contract companies, directly not stipulated 
in clauses of the contract on mineral resource use which however 
lay on a legal field of relations between them for they are stipulated 
in the laws having priorities in relation to rules of law of «internal» 
application. Thus, the right of the state to get a share in the prnj cct. 
exposed on sale, not only is lawful, but also is unconditional. 11011-

conflict from the point of view of legality. 

The transitional state and legality 

The state in contracts on mineral resource use, concluded\\ ith 
foreign investors, whether irrespective of it owns or does not own a 
share in a package of the project shares, acts both in a role or l he 
participant of these contracts, and in the person peculiar onl:. lo it. 
role of the carrier of administracive function and the guara111m of 
legality in contract relations. The postulate is based on that the con­
tract is not above the state, and on the contrary, the state is a dom­
inant, «master» in concrete relations on mineral resource use. lrncr­
vention of the state in them is carried out within the framework nl· 
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the legaiity determined both concrete conditions of the contract, 
and the lawful status of the state, as special subject in these rela­
tions. Thus it is not damaged neither stability of the legislation and 
nor the legality. 

The transitive state to which number Kazakhstan concerns, has 
advantages and disadvantages. Advantage will be less by internal 
and external taken and carried out obligations, by virtue of a condi­
tion of transitivity and that its models of mode of life and develop­
ment has great freedom of a choice of the new contents and are 
more flexible to changes. We have seen it for years of independent 
development of our Republic. Disadvantages of the transitive state, 
particularly the Republic of Kazakhstan will be, that by virtue of 
the same transitivity it has not taken place yet in the basic and bear­
ing components of statehood, concerns at the best to the category 
of developing countries and even in some cases as the dependent 
states. It is still weak before the person of «levizna» and in some 
degree in protection of the chosen ways of a survival and an exit 
from it on open spaces of civilized development. If to add that the 
country with unexploited sources of raw mineral resources becomes 
not only attractive, but also the centre of collecting and a concen­
tration of interests of different groups and forces, basically exter­
nal, ready to provide first of all the interests, consequently it makes 
a threat for the existence of the transitive state and its gradual trans­
formation into trust territory, the dependent country. Any side in 
transactions on mineral resource use cannot take advantage of lack 
and weakness of a degree of a maturity and well-being of other side 
of the state to impose to it the will favourable to, as the permanent 
factor. Modern Kazakhstan is not so free from a similar sort of de­
veloping relations. Such position cannot be kept long. It will vary 
and be leveled by all means on the perfection of the state and get­
ting the internal force and the opportunities really providing its sta­
tus right and an active role peculiar only to it in contract relations 
on mineral resource use. 



OTBET M0"1M onnOHEHTOM 1 

(npocl>eccopy M.K. CyJieHMeHoBy, IO.I'. EacHHYH .up.) 

Ha MOH CTaTbl1, orry6JittKoBaHHbie rro.u Ha3BaHtteM «KmnpaKT 

Ha He.uporroJib3oBaHtte» ( «IOpH,1J,w1ecKa5l raJeTa» 2004. 26 ~J<UJ) 11 

«l1HBeCTOp l1 KOHrpaKTbl» ( «Ka3aXcTaHCKa51 npaB)la» 2004. 28 Ma5!), 

B KOTOpblX 3aTparnBaJJl1Cb HeKOTOpb!e npttKJia)],HbJe l1 CB513aHHble c 

Hl1Ml1 Teopernl!ecKtte rrpo6JieMbI rocy.uapcTBeHHo-npasoso~l ccpc­

pbl OCBOeHJ151 HecprnHb!X Mecrnpo)!(JleHl1i1, f1051Bl1Jll1Cb O,LJ.Ha 3a npy­

rotl HeCKOJibKO crnTei1. B l!ttcJie 11x asTopoB 6b1JI1111 Haw11 Be.uyume 

tt yBa)l(aCMbJe MHOIO KOJIJiern yi.1eHbie-10p11cTbI M.K. CyJiet!MeHoB, 

IO.r. Eac11H ()l(ypHaJI «IOpttcT». 2004. NgNg 7, 8), a TaK)l(e tteKoTo­

pbre Ka3aXCTaHCKl1e yrrpaBJI5ll01Ul1e rrapTHepbl l1HOCTpaHHblX 1op11-

)ll1l!eCKl1X 11 aJIBOKaTCKHX Kmmatttttl. Mttorne 113 HHX Bb!pa)!(aloT 

Hecornac11e c OCHOBHblMl1 ITOJIO)!(eH!l51Ml1, ITOCTaBJieHHb!Ml1 l1 Bh!J1-

Bl1HYTb!Ml1 B MOHX CTaTbSlX, ocrrap11Ba10T 11X o60CHOBaHHOCTh. 

Ba)l(HO OTMeTHTb, '-!TO 3TO nepBb!M CJiyl!atl 3a ITOCJie,LJ.Hee D.eC5!­

T11JieT11e, KOf)la CTaTbl1 O)lHOfO ITJiaHa, ITOCBSlLUeHHble npo6Jie\taM 

rocy.uapcrneHHOCTl1, rrpaBa 11 3aKOHHOCTl1 B crpaHe CTaHOB5ITCSJ B 

UCHTpe rro.rreMHKl1 B OTKpblTOi1 ne<ian1 11 CTOJIKHOBeHl15l pa3HblX 

B3fJl51.llOB H f103HUHM B noHCKax Hayl!HblX l1 aJibTepHaTl1BHbJX orne­

TOB Ha HHX. ToJibKO TaKOM MCTO.ll 5!BJI51CTC51 6oJiee npo)lyKTHBHblM 11 

HC06XO.lll1MblM B IT03HaBaTeJibHOH 11 Hayl!HOM ccpepe B ITJia!-IC co­

neticTBl151 pa3Bl1Tl1!0 Pecny61111K11, Ha ero rrepexo.uttoM 3Tane. 

,llvicKycc1151 11MeJ1a HCCKOJibKo acneKTOB. Otta noKa3a.'la, 'ITO 

HaKOITHJIOCb HCMaJJO c11a60 OCBeLUeHHblX H 6C30TBCTHbIX rocy11ap­

CTBCHHO-rrpaBOBb!X npo6JieMHbIX BonpocoB B ccpepe rocy.uapcrneH­

Ho-rrpaBosoro perym1posamrn 1-1ecprnHh1x onepau11i1, B 3am11Tc 1111-

TepecoB H rocy.uapcrna, 11111-1BecrnpoB. Otta TaK)Ke noKa3aJJa Heo6-

xon11MocTb no.urnrnBaH115! ypoBH511-1ayl!Hoi1 MbICJIH B o6Jiacrn npa­

Ba )lO Tpe6oBaHHM, npe)lb5!BJ151CMb!X 3KOHOMl1'-ICCKHM, COUHCL'lbHbl~I 

H noJI11T11l!ecK11M pa3BI1THeM Pecny6JIHKH. Opvixon11Tc5l np1131-1amnh 

1 CTaTbil ony6JlHKoBaHa B lKYpHa.ne «!OpHcr~, 2004. Ng 11. 
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11 roBOpl1Tb 06 OTCTaBamm 11 )la)[(e 06 OTCTaJIOCTl1 HeKOTOpbIX Ba)[(­

HblX 0Tpacnei1 HayK11 11paBa, MeTO)lOB 1103HaHl151, 11p11Mem1eMblX B 

Hei1, 0 npeo6Jia)laHl111 B Hl1X Y3KO HOpMaTl1BHblX B033peHl1H, orpa­

HJ1lieHHO fO)lHblX )lJI51 np11KJia)lHOi1 10p11cnpy)leHu1111 11 f!OlfTJ1 He-

3¢cpeKTl1BHblX )lJI51 1103HaBaTeJibHOi1, aHaJll1Tl1lJeCKOH )lCHTeJibHOC­

Tl1 B o6JiaCTl1 npaBa, CTOJib He06XO)ll1MOi1 11 COCTaBJI51!01Uei1 OCHOBY 

rIOHCKa l1 HaXO)[()leHl151 6onee a)leKBaTHblX OTBeTOB Ha B03Hl1Ka!0-

1UHe npaBOBhie BonpochI. 

Ha'laJIO u cyTb )lttcKyccuu 

IloBO)lOM )lJI51 MOHX CTaTeH nocJiy)[(l1Jil1 Be)lylUl1eC51 rIOlJTl1 s Te­

lJCHMe ro)la 11 oco6eHHO aKTl1BHo B nocJie)lHee BpeM51 neperoBOpbI 11 

06cy)[()leH115l B Hau110HaJ1hHoi1 KOMnaH1111 «Ka3My1-rntff a3» 11 M11-

Hl1CTepcrne 3HepreT11K11 11 M11HepaJ1bHhIX pecypcoB PK, 110 11x mrn­

u11aT11Be, C O)lHOi1 CTOpOHbl, C npe)lCTaBJ.ITeJI51Ml1 11HOCTpaHHblX IIO)l­

p51)lHbIX KOMnaH11i1, pa3pa6aTbIBal01Ul1X KpynHoe MeCTOpo)[()leH11e 

He¢n1 «KawaraH» Ha Ka3axcrnHCKOM wenb¢e Kacn11i1cKoro MOp51, 

c )lpyroi1 CTOpOHbl. 0)lHl1M 113 BonpocoB, no KOTOpOMY o6J-iapy)[(!1-

Jll1Cb Hal160Jibllll1e pa3HOrJiaCl151 CTOpOH, 6bIJI Bonpoc 0 )[(eJiaHl111 

Pecny6JI11K11 Kyn11Tb )lOJIIO B naKeTe npoeKrn O)lHoro 11HOCTpaHHo­

ro 11HBecTopa, fIO)[(eJiaBwero npo)laTb CBOIO )lOJIIO, ;:J:OBOJibHO Kpy11-

Hyi0, B pa3pa6oTKe MeCTOpO)[()leHl151. OH 6bIJI ylJaCTHl1KOM KOHCOp­

u11yMa, COCT0511Uero 113 O)lHl1X 11HOCTpaHHblX opraH113aU11H. BHalJa­

Jie O)lHO a311aTCKOe rocynapCTBO 113b51Bl1JIO )[(eJrnm1e np116peCTll -

Kynl1Tb 3TY ;:J:OJIIO, oueHeHHYIO B 6onee lJeM MHJIJlliUpn ;:J:OJIJ1apoB, 

HO He 110JiylJ11Jiocb. Hawe rocynapcrno, B3Bec11B csoH cpmraHco­

Bhie B03MO)[(HOCTl1, KOTOpble 6b!Jil1 T01Ul1Mll HeCKOJibKO JieT TOMY 

Ha3a)l - B MOMeHT 3aKJI!OlJeH!151 KOHTpaKTa Ha Mecropm1<,D,eH11e, a 

Tenepb HeCKOJibKO 110110JIHeHHbie, 3a51Bl1JIO, lJTO OHO KYl111T 3TY JlOJ!IO 

11 TeM caMb!M CTaHeT O;:J:Hl1M 113 ylJaCTHl1KOB KOHCopu,11yMa. l1MeH­

HO 3TO 11pe)lJIO)[(eH11e Ka3aXCTaHa, Ka3aJIOCb 6bI, JIOnilJI-JOe H 11pa­

BOMepHoe, 1160 OH co6crneHHl1K 11 110 60JiblllOMY ClJeTy' X035IHH 

3TOro MeCTOpO)[()lCHH51, TeM 60J1ee BbICTy11aeT 11 KaK fIOKy!1aTeJlb Ha 

«CB060)lHOM pb!HKC», BCTpeTl1JIO opraHl130Bamwe HCCOfJ!aCJIC 11 

OTp11UaTeJTbHOe OTHOWeH11e co CTOpOHbl l1HOCTpaHHblX 11HBCCTOpOB, 

BXO)ll1Bllll1X B KOHCopuHyM. f10JTl1Tl1Ka «He 11ylUaTb» CTaJJa nperpa­

noi1. 0 MOTHBax He TpynHo noranaTbC51. 0¢11u11aJ1bHb1e npe;:i:CTaB11-

TeJI1111HocTpaHHb1X rocynapcrn, opraHl13aU1151Ml1 KOTOpb!X HBJT51JTl1Cb 

rI0,!1,p51)lHble KOMnaHl111, B 060CHOBaH11e fl0311Ul1H l!OCJTC;:J:Hl1X BbI;:i:-
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BJ.my m1 p51.u apryMeHTOB, noJI11T11K0-3KOHOMWJecK11x 11 npasOBblX -

113 apcemlJ!a TPa.u11u110HHhIX 11ttsecT11u110HHhIX ornowett11i1. TaKo­

BbIMl16bJJil1 yrnep)l(.D,eH115! o TOM, lJTO 3TO 3a51BKa KaJaxcTaHa 11MeTb 

nomo B naKeTe npoeKTa no OCBOeHl1!0 MeCTOpo)l(.ll,eHl151 HeQlTl1, KO­

TOpb!Ml1 npe)l(.ll,e MOHOCTOJibHO BJianen11 11HOCTpaHHble KOMnam111, 

no HX MHeHl1!0, «HaHeCeT ywep6 HHBeCTHUHOHHOMY KJil1MaTY B Pec­

ny6JI11Ke 11nosepl1!011HBeCTOpOB K IlpaBl1TeJibCTBY», «CHl1311T KOH­

KypeHTHOe npe11Mywecrno Ka3axcTaHa B np11sJielJeH111111HocTpaH­

HbIX l1HBeCTl1UMI1», «yBeJil1411T CTeneHb pHCKa OCHOBHblX tte¢Teno-

6brnaIOW11X KOMnaH11i1 B rocynapcrne», 3TO 51K06bi - «BMewaTCJlb­

CTBO rocy,UapcTBa» sonpeK11 3aKoHaM pbIH04HOi1 3KOHOMHK11. Ha 

noMOWb 0H11 np11sJieKJI11 IOp11.uwiecKHe c11JibI 113 Accou11au1111 «Ka-

3axcrnH IleTpoJieyM», Cosern HHOcTpaHHbIX HHBecTopos, Accou11-

auirn 10p11cToB tte¢Tera3osoi1 OTPaCJIH, a TaK)l(e Ka3aXcTaHcK11x 

napTHepoB, ylJeHblX-IOpHCTOB, nocTOHHHO JI066HpyIOW11X l1X npa­

BOBble 11 11Hb!C 111-ITepecbI. HeKOTOpble !13 HHX BblCTynHJil1 Ha ocjrn­

U11aJibHb!X neperosopax, npo11cxon11sw11x B KoMneTeHTHbIX opra­

Hax IlpaBI1TCJibCTBa, Ha CTOpOHe 11 B CTOJlb3Y HHOCTpaHHb!X Kmma­

HHH. Y4acrne HMCHHO 3Toi1 nocJie.uttefl rpynnb1 a.usoKaTCTBYIOWHX 

MecTHblX 1op11cTon, JHaKOMbIX c 3aKottonaTeJibCTBOM Pecny6m1K11, 

yc11JI11Jlo KaK 6b1 H3HyTp11 ¢opMaJihHYIO IOPH.LJJ14ecKyIO apryMeH­

TaUMIO no311Ul11111HOCTpaHHblX 11HBeCTOpOB. 

CTpacrn a noJieMHKe pa3ropeJI11cb, oco6eHHO a xo.ue nocTaHOB­

K1111 B03MO)l(HOCT!1 3aKOHOll,aTeJibHOro 3aKpenJieHH51 ITpaB rocynap­

CTBa Ka3axcTaH Ha np1rn6peTeH11c OT4y)l(.ll,aeMoi1 .uom1 B naKcTe 

3KUl1i1 Ha He.uponOJib30B3Hl1C. IlO'lTl1 no11ro.ua TOMY H333.ll, (B Ha'!a­

Jie anpeJI51) Bepxmrn IlaJJ::J.Ta IlapJiaMeHTa- CeHaT 11ttcuett11posa.n 

ll,0110JIHCHl1e K CTaTbe 71 B BM.Ile ee TpeTbCH lJaCTl1 K YKa3y Ilpe3ll­

LI,CHTa Pecny6JI11K11 KaJaxcrnH, HMe1oweMy c11Jiy 3aKoHa, «0 He­

npax 11 He.uporroJib30BaH1111». Otto rnacimo: «B uemrx coxpauemrn 11 

yKpe1111eH115! pecypcH0-3HeprernlJecKotl ocHOBhl 3KOHOMl1Kl1 B Ho­

BbIX, a TaK)KC y)Ke 1101m11caHHblX KOHTpaKTaX Ha HenponOJlb30Ba­

Hl1e rocynapcrno HMeeT np11op11TeTHoe npaso nepen npyrofl crn­

poHoi1 KOHTpaKTa l1Jlll y4aCTHHK3MH !OpHD,HlJCCKOro JJHUa, HMC!O­

wero npaso tte.uponoJib30BaHH51, 11 11HbIMH JI11uaMH Ha np1106pere­

H11e OTlJy)l(.ll,aeMoro npasa HenponoJih30BaHH51 ( ero 4acT11) HJIH lJac­

TH .Il0Jll1 (naKeTa aKUHt'i) B IOPl1.LlH4CCKOM JIHUC, HMCIOW,eM rrpaBo 

He.uponOJJb30Bamrn, Ha YCJIOBM51X He Xy)l(e ycJJOBHH, npe.D,JIO)KCl-!­

Hb!X .upyrnM11 noKynaTCJI51MH». Henocpe.ucrnettttoH np114l1HOH npH­

H51Tl151 yKa3aHHOfO .uonoJJHCHl151 K 3aKOHY 110CJJY)I01Jla Heo6xo.m1-
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MOCTb CH51Tl151 OllHOro 113 OCHOBHblX llOBOllOB 11HOCTpaHHblX non­

p51llHblX KOMnaH11t\ 11 11X anBoKaTCTBYIOlUHX napTHepoB, KOTOpb!H 

11CITOJib30BaJIC51 l1Ml1 ,1Jl51 o60CHOBaHl151 «He nylUaTb» rocy,ll,apcrno 

Ka3axcrnH B p51JlbI y'-!aCTHHKOB pa3pa6oTKl1 ynoMHHyToro Ba)l<HO­

ro MeCTopo)!(,ll,eHl151 HecPTl1. CyTb 3TOro ,ll,OBOlla COCT051Jia B TOM, l!T0-

11e HeT npHMoro yKa3aHl151 B 3aKOHO)J,aTeJibCTBe Pecrry6JI11K11 o Ta­

KOBOM ee npase. 3TO 6b!JI cPOPMaJibHblti ITOBO)J,. Ll,eJIO B TOM, '-ITO 

cylUecrnyeT 11 net!crnyeT npasosot\ nopHJlOK, onpe,ll,eJIHeMbIH 3aKo­

Ho,ll,aTeJibCTBOM, KOTOpb!H 11 COCTaBJI51eT npaBOBOe noJie, Ha KOTO­

poM B np11Hu11ne B03MO)!(H0 11 npOl1CXO,ll,11T )J,et\crn11e KOHTpaKTHblX 

OTHOWeHl1H Ha He.rrporrOJib30BaHl1e. Ll,orrOJIHeH11e K 3aKOHY HWiero 

HOBOro He YCTaHaBJIHBaeT, lffO 6b! Bb!X0lll1J10 3a paMKl1 cPYHKUl10-

Hl1PYI01Uero npasosoro nopHJ],Ka. 

He 6bIJIO ocH0BaH11i1 llJ151 Tpesorn y rro,ll,pHJ],HbIX 111-IocTpaHHbIX 

KOMITaHl1H-11HBeCTOpOB. focynapCTBO B CBOl1X )J,CHCTBl151X, HanpaB­

JieHHbIX Ha noKynKy BbIHeceHHOt°I Ha npona)!(y )J,OJIH B npoeKTe no 

ueHe, o6b51BJieHHOH caMHM nponaBUOM - He)J,ponOJib30BaTeJieM, 

TOJibKO peaJI113yeT cBoe rrpaBo 6bITb nepBbIM rroKynaTeJieM nepen 

llPYrl1Ml1 noKynaTeJI51Ml1, B TOM '-ll1CJie no,ll,p51).l,Hb!Ml1 KOMnaHl151Ml1, 

BXOll5111U1Ml1 B KOHcopu11yM. 3TO BbITeKaeT 113 CTaTYCa rocynapcrna 

KaK co6CTBeHHl1Ka BepXOBHOfO 11 noTeHu11aJibHOro «X035111Ha» 

o6beKTa Topra c BbITeKaI01Ul1Ml1 OTCIO)J,a npaBOBblMH 11 3KOHOMl1-

'-ICCKl1Ml111ocJie)J,cTB11HMl1. TeM 6oJiee orosopeHo, l!TO 3To ero )J,ett­

CTB11e He HaHOCl1T ylllep6a CTaTycy 11 noJIO)!(eHHIO HHOCTpaHHblX 

l1HBeCTOpOB. 

TpaHcHau110HaJibHbIM HecPTHHbIM KoMnaHHHM B m1ue 11x opra­

Hl13au11t1 B Ka3axcrnHe ynanocb 3aTOpM0311Tb np1rnHrne yKa3aHHo­

ro .rronoJIHeH115! K 3aKoHy PK «0 He)J,pax 11 HenporroJib30BaH1111». 

Vix apryMeHTau1111 nponrn llOITOJJHeHl151 HOCl1Jll1 BCC TOT )Ke ,ll,l1ITJIO­

MaTl1'-!eCKl1H, noJil1Tl1'-!eCKl1H 11 3KOHOMl1'-!eCK11ti xapaKTep. 0HJ1 

6bIJil1 6oJiee cnep)!(aHHbIMH no crnJIIO peaKu1111 Ha 3aKoHonaTeJib­

HYIO norrpasKy. 3rnro HeJib351 6bIJIO cKa3aTb 06 11x MeCTHbIX rrapT­

Hepax, H3 Ka3aXCTaHCKl1X !Opl1CTOB, B TOM '-111CJIC 11 0 MOHX onno­

HeHTaX. 0Hl1ITb!TaJil1Cb11 crnpaJil1Cb rrpe,LICTaBl1Tb no311Ul1!0 l1HOCT­

paHHb!X ITO,ll,p51,ll,HblX KOMnaHMti BITOJIHe o60CHOBaHHOH l1 «3aKOH­

HOH», He C'-ll1Ta51Cb, no HarneMy MHeHHIO, c fl01UIHHl-fb!Ml1 3L\KOHa­

Ml1, HX Jl0fl1KOM l1 3aKOHHOCTblO. 0Hl1 )J,CHCTBOBaJil1 OTKpblTO, np11-

CTpaCTHO, HepenKo np11n11Cb1Ba5! K ll0fIOJIHeHl1!0 K 3aKOHY TO, '-!ero 

B HeM He 6blJIO. TaK, MOH onrrOHCHTbl BbUIYMaJIJ1 11 YCMOTpem1 B 

HeM «np11Hyn11TeJibHYIO aKUMIO», na)!(e «Hau1101-1aJI113au1110 11MylUe­

CTBa» l1HOCTpaHI-IblX KOMnaHl1tt, «BMCUiaTCJlbCTBO» rocy)J,apCTBa B 

36 



11X )leJla. flo 11X MHeHHIO, BO!lpOCbl, 113JlO)!(eHHbie B )lO!lOJ1HeHJ111, a 

11MeHHO o np110p11TeTHOM npase rocynapcrna np1106peTaTh 0TlJYA<­

JlaeMy10 lf(lCTb Hell,p0!10Jlh30BaHJ1H, JJ.OJl)!(Hbl HK06bi pewaTbC51 cy­

)lOM, a He napJlaMeHTOM. M. CyJ1ei1MeHOB, Bb[JJ.eJ111B oco6o BO!lpoc: 

«33KOHHO J111Ilpl1HYJlHTeJlbHOe113b51TJ1e HMywecrna?», 11, 33)].aB ero 

caMOMY ce6e, Ill1U1eT: «B paccMaTpHBaeMOM HaMJ1 CJlylJae l1MCCT 

MeCTO Ilp11HY.ll11TeJlbHOe l13b51Tl1e 11Mywecrna (aKU1111, Hanp11Mep )», 

1160 3TO ocywecTBJ15IeTCH «BO!lpeKH BOJle co6crneHHJ1Ka aKUl111», l1 

no3TOMY HY)!(HO «pa3peweH11e cyJJ.a». B KalJecrne 06ocHOBaH11H 3TOi1 

MhICJlH OH cchrnaeTC51 Ha CT. 26 KoHCTHTyu1111 PK, rJJ.e cKa3aHo: 

«HHKTO He MO)!(eT 6bJTb JlJ1U1eH CBoero 11MywecTBa», XOT51 06 3TOM 

BOBCe He 11,lleT pel[b B JlOilOJ1HeH!111. OH H)leT ewe JJ.aJibille, lJTO, MOJl, 

3TO «Ilp11HY)111TeJlbHOe 06pawem1e B rocy.uapcrneHHYIO co6CTBCH­

HOCTb 11Mywecrna, HaXO.U51Weroc51 B l.JaCTHOH co6cTBeHHOCTl1 rpa)l(­

)laH 11 !OpH,llHl.JeCKHX JlHU - 3TO HaUl10HaJIH33Ul15l (nOOIJ. MHOIO. -

c. 3. ), KOTOpa51 MO)l(CT 6bITb ocywecTBJleHa TOJlbKO Tipl1H51.Tl1eM cne­

UH3..JlbHOro 3aKOHa 0 HaUl10HaJl1133Ul11111MYllleCTBa». 

HecjJTb - CTpaTerw1ecKoe Chiphe u 3aKOH PK 
«0 HaUUOHaJlbHOU 6e3onacHOCTU» 

MeTOJlOJlOrnlJecKaH ywep6HOCTb no311u1111 MOHX onnoHeHTOB 

COCTOHT B TOM, l[TO KOHTpaKT Ha He)lp0!10Jlh30BaHHe, B l.JaCTHOCTH, 

Ha HecpTb, KOTOpa51 5lBJH!eTC51 CTpaTef!1lJeCKI1M pecypcoM 11 YCTOCM 

MaKpo3KOHOMl1KH Pecny6m1K11, 0H11 paccMaTp11BaJOT KaK cornawe-

1-rne Boo6we, perym1pycMoe TOJlbKO COOTBCTCTBY!Ollll1Ml1 CTaTb51Mll 

fpa)!(JJaHCKoro KOJJ.eKca, a IlOJlO)!(eHHe 11 pollb rocyJiapcrna, cro 

ynoJlHOMOl.JeHHoro opraHa B 3TOM KOHTpaKTe, onpeJieJIHJOT 13 paM­

Kax 3Tl1X CT3Tei1 11 CBOJJ.51T K Hl1M. flp11 TaKOM IlO)lXO)le JIJI51 Hl1X HeT 

pa3J1H41151 B npe)lMeTHOH ueHHOCTH o6beKT3 cornaweHI151, O)lHO II 

To )!(e, 'ITO HeJJ.pbI - Heqni, 11 'ITO, Hanp11Mep, napa 6awMaKoB. B 
CTaTbe 51 nYICaJl, '!TO rocy)lapcTBO KaK co6cTBeHHl1K He)lp .11 KaK 

cy6beKT-pacnop511l.11TeJlb :noil co6cTBeHHOCTbIO, BCTyna51 B KOIJT­

paKTHblC OTHowemrn Ha HCJJPOI10.fJb30B3Hl1e B Ka'!eCTBe O)lHOii 1-13 

CTOpOH 3Tl1X OTHOwe1111ii, OCT3B351Cb BepHbIM HM, BMeCTC c Te:--1 HC­

ceT 11 peaJIH3yeT 3a)Jal.Jy o6ecneLJeHHH rocyJJ,apcTBCHHOH «60JlbUIOii 

UeJleBOH Il0Jll1THK11», CYTb 11 Tpe6osaHH51 KOTOpoi13a¢HKCl1p01l'11lbl 

B 3aKoHe PK «0 Hau110HaJlbHOfi 6e3onacHOCTl1 Pecny6J1HKll Ka-
3aXCTaH» OT 26 HIOHH 1998 r. B 3aKoHc cKa3atto: «B ueJlHX 3aw1rrL1 

Hau110HaJihHhlX HHTepecos Pecny6JI11K11 Ka3aXCTaH, B TOM 'lt!c.rie 
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coxpaHemrn 11 yKpeillieHirn npOMhiillJieHHoro noTeHIJ.HaJia, rocynap­

CTBO c co6moneH11eM rapaHTl1H, npenoCTasJieHHh!X 11HOCTpaHHh!M 

11HBeCTOpaM, ocymecTBJI5IeT KOHTpOJih 3a COCT05IHl1eM 11CnOJih30-

BaHl151 o6beKTOB 3KOHOMl1Kl1 Ka3axcrnHa, HaXO.Il5IlUHXC51 13 ynpal3-

JieH1111 11Jll1 co6CTBeHHOCTl1 HHOCTpaHHhIX opraHl13aU11H 11 opraH11-

3au111'1 c HHOCTpaHHhIM yl!acn1eM» (n. 2 CT. 18). 3rn Tpe6osaHl151 B 

o6513aTeJibHOM nop51JJ,Ke Y'Yl1TbIBalOTC51 KaK np11 3aKJIIO'YeHl111 KOHT­

paKTOB no 11cnoJih30BaH1110 cTpaTernl!eCKl1X pecypcos Pecny6JI11-

K11, TaK 11 np11 «BhinOJIHem-111 KOHTpaKTOil 11 KOHTpOJIIO 3a 11X 11cnoJI­

HeH11eM» (rr. 3 CT. 18). 
OcHOBHOH Ha111 onnoHeHT - M. CyJietiMeHoB - B KaTerop11l!ec­

Koti ¢opMe He BOCI1p11Hl1MaeT Ha111e yrnep)l()J,eH11e 0 TOM, 'YTO LlJl51 

Pecrry6JI11K11 Ka3axcTaH 11 LlJl51 KoMrreTeHTHoro ero opraHa, BhICTy­

na10mero OT ee 11MeHH B KOHTpaKTax c 11HOCTpaHHhIMH opraHl13a­

U1151Ml1 no pa3pa60TKe 11 OCBOeHl1!0 Hecj:>rnHhIX MeCTOpO)KJJ,eH11ti, 

11MeeT KJIIO"Yesoe rrom1.T11Ko-npasosoe 3Hal!eH11e 11MeHHO 3aKOH PK 

«0 Hau110HaJihHOti 6e3orracHocT11 Pecrry6JI11K11 Ka3axcTaH». OH 

06b51BJI5IeT «COBep111eHHO He o6oCHOBaHHhlMl1 11 He 11MelOlU11Ml1 

Hl1KaKoro OTHoweHirn K rrpo6neMe CChIJJKl1 Ha 3aKOH PK «0 Hau11-

0HaJihHOti 6e3orracHocT11 Pecny6n11K11 Ka1axcTaH». Cso10 110311u1110 

OH o6ocHOBhIBaeT MOTl1BaMH, JJe)l(alUl1Ml1 B .upyroti !1JlOCKOCTI1, He 

11MelOlU11Ml1 OTHOU1eHI151 K Bonpocy' TeM, 'YTO B 3TOM 3aKOHe «Hl1-

l!ero He fOBOpl1TC51 0 B03MO)J(HOCTl1 Heo60CHOBaHHOfO 113MeHeHl151 

YCJIOBl1H KOHTpaKTa» 11 0 «HenpaBOMepHOM l3Me111aTeJJbCTBe» rocy­

JJ,apcrna B KOHTpaKThl c yl!aCTl1eM 11HOCTpaHHhIX opraHl13aUHH ()l(yp­

HaJI «IOp11cT», 2004. Ng 7. C. 26). TyT HeJI11111He HanoMHl1Th M011M 

onrroHeHTaM TO MeCTo 3aKoHa PK «0 Hecj:>TH», rJJ,e cKa3aHo, 'YTO 

rapaHTl111, YCTaHOBJJeHHbie LlJl51 noJJ,p51JJ,'Yl1KOB B c¢epe Hetj)TJ1, a OHl1 

3Hal!l1TeJibHbie, «He pacnpoCTpaH5IIOTC51 Ha 113MCHCHl151 3aKOHOJJ,a­

TeJJbCTBa Pecny6n11K11 Ka3axcTaH» B l!eTb1pex o6nacT5IX, B TOM 'Yl1C­

Jie B o6JJaCTl1 o6ecnel!eHl151 HaUHOHaJlbHOti 6e3o!laCHOCTl1 ('Y. 2 
CT. 57). 

IO. Eac11H BhICKa3aJIC51 nocTaTO'YHO ocTopO)J(HO OTHoc11TeJJhHO 

pon11 11 Mecrn 3aKoHa PK «0 Hau110HaJihHoi1 6e3onac1-1ocT11 Pec-

11y6JI11K11 Ka3axcTaH» B onpeJJ,ene1-1111111on11T11Ko-npaBosoro cTaTy­

ca rocyJJ,apcrna B KOHTpaKTHhIX OTH0111CHl15IX, 3aKJIIO'YeHHhlX c 11HO­

CTpaHHhIMl1 opraHH3aU115IM11, xorn C'Yl1TaeT 13 UCJ!Ol\1 «y6eL(HTCJlb­

HhIM11» JJ,OBOLlhI M. CynetiMeHosa ()J(YPHaJI «IOp11cT», 2004. Ng 8. 
C. 24-25). OH orpaHI1'Yl1JJC51 JJHillh yKa3a1-111eM Ha TO, 'YTO «B CTaTh-

5IX C. 311MaHosa 11p11BOLl5ITC5! CCh!JlKl1 Ha CT. 18 3aKoHa PK «0 Ha­

u110HaJihHOH 6e3onacHocT11 Pec11y6JI11K11 Ka3axcTaH», Bb16pa1-10 

«06ecnel!eH11e 3KOHOMl1l!eCKOi1 6e3onacHOCTl1», XOT51 B TOH )l(e CTa-
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Tbe B 411CJJe aKTOB, yrpo)l(al0Ull1X HaU!10HaJJbHOM 6e3011aCHOCTl1, 

«Ha3b!BalOTC51 peweHl151 11 neV!CTBl151, KOTOpbie npel151TCTBYIOT np!1-

TOKY 11HBecrnu11tl B 3KOHOMl1KY Ka3axcrnHa». 

Atlrynh KeH)l(e6aeBa, 6e3ycJJOBHO, TaJJaHTJJl1BbIM 10p11cT-npaK­

Tl1K, HeCKOJlbKO MeCHUeB TOMY Ha3a}l ytlaCTBOBaJJa Ha neperonopax 

«Ka3MyHaV!fa3» c 11HOCTpaHHbIMl1 11HBecrnpaMl1 B COCTaBe rpyn-

11bl 11 Ha CTOpoHe 110CJJell,Hl1X. Ilo CBttlleTeJJbCTBY y4aCTHl1KOB, OHa 

3aumwa11a H o60CHOBb!BaJla co CCblJlKaMM Ha CTaTbl1 fpa)l(JlaHCKO­

ro KoneKca PK 110311u1110 3apy6e)l(HbIX KOMnaH11V! «He nywaTb» 

Ka3axcrnH B cso11 p511IbI, KOTOpbIH no)l(enan KynttTb BbICTaBJlCHHYIO 

Ha npona)l(y 1IOJ110 B naKeTC npoeKTa 11 6bITb B KOHCoputtyMe KaK 

OilMH 113 ero y4aCTHl1KOB 110 OCBOeHHIO KpynHoro MeCTOp0)1(.IJ,eHM51 

He¢lT11 «KawaraH». Ee MO)l(HO 6b1110 rroHHTh, ec1111 HMeTb B s11ny, 

4TO oHa pyKOB01Il1T AnMaTHHCKHM ¢111111anoM ttHocTpaHHotl 1op11-

1Il14ecKotl cj.mpMbl «CanaHC», 01IHOH l13 3ana4 KOToporo l1 51BJ151CTC51 

no66ttpoBaHtte ttHTepccos 3apy6e)l(HbIX l1HBecTopos B Ka3axcrnHe. 

0Ha l1 roBOPHT 06 3TOM OTKpb!TO, 1ITO «CC KJltteHTaM11 B OCHOBHOM 

HBJJHIOTCH KpynHbie TpaHcHau110HaJJbHbJe KoMnaHHtt», l1 0H11 «MOH 

KJll1CHTbl co6JJI01Ia!OT Ka3aXCTaHCKOC 3aKOH01IaTCJlbCTBO». 0TBC4a51, 

110 ee CJlOBaM, HCKOTOpb!M Bb!COKHM 4l1HOBH!1KaM, 06Bl1Hl1Billl1M 

cc nocne ncperoBopoB, 4TO oHa naeT «Henpas11JlhHbie coseTbI KJ111-

CHTy», orrpaBilbIBaJJa CBOIO 1103l1U1110 TCM, 4TO «CCJ111 3aKOH co6mo-

1ICH, TO cnc11Ka He MO)l(eT 6bITh npoTHB ttHTepecos PK» (:lKypHan 

«IOp11cT», 2004, N~ 8. C. 10, 14). He COBCeM 110H51THO, no4eMy oHa 

Ha3BaJla CBOIO CTaTblO CJ111WKOM rpoMKO: «KOHCTl1TYUl10HHa51 HOp­

Ma 0 Ka3aXCTaHC KaK npaBOBOM rocynapCTBe - B onaCHOCTH!» no 

MHCHHIO aBTopa, 3TO Bb!pa)l(aeTC51 B YCMJlCHl1l1 «BJ11151Hl151 rocynap­

CTBa Ha BCC c¢epbi o6wecTBa l1 YWCMJ1CHl151 rocynapCTBOM npaB 11 

l1HTepecoB rpa)l(JlaH l1 IOpl1,llWieCKl1X Jll1U», l1 4TO «rocynapcTBCH­

HblC opraHbl tt Jla)l(e CY.Ubl pewaIOT BOl1p0Cbl, l1CXO.U51 He CTOJlhKO 113 

flPl1HU11rIOB 33KOHHOCTl1 J1 cnpaBe.1Vll1BOCTl1, a 113 TaK H33b!BaCMblX 

«11HTepecoB rocy.uapCTBa». 3Tl1X paccy)l(JlCHl1M 51BHO HeilOCTaTOlJ­

HO .1IJl51 ny6nwmoro 06b5!BJleH115! o TOM, 4TO npaBosoe rocynapcrno 

s Ka3axcrnHe «B onacHoCTl1». 

Ilone «60Jibmux mnepecoB», u 06 oueHKe 
.nonOJIHeHHH K 3aKOHY 

Ka3aXCTaHcKa51 HecjlrnHa51 OTpacJlb 6orarn KOHTpaKTaMH c HHO­

CTpaHHblMl1 KoMnaH1151Ml1. BnonHe 3aKOHOMepHo, 4TO s xonc pea-

11113au11tt YCJ10Blli1 3Tl1X KOHTpaKTOB B03HHKaeT HeMaJJO KOJ1JIII3H-

39 



OHHblX 11 cnopHblX sonpocos, KaK 43CTHblX, TaK 11 npl1HUl1£111aJlb­

HblX, Hepe,llKO 11 TY£111KOBbIX, no KOTOpbIM Ka)J(,lla5! CTOpOHa OTCTal1-

saeT CBOl1 £103HU1111, HCXOJJ.51 113 cj.JopMaJibHblX 11 HecpopMaJibHblX yc­

JJOBHH 33KJIJ04eHHOro KOHTpaKTa, TOJJKY5! 11X B CBO!O £10Jlb3y. H11-

4ero B 3TOM HeT HH oco6eHHoro, Hl1 opurnHaJihHOro. TaK 6b1JJO He 

pa3 l1 TaK 6yJJ.eT, TeM 60.l]ee ecn11 33 3THMl1 pa3Hb1Ml1 £10)lXO)laM11 11 

HecornacoBaHHOCTb!O 11 )la)!(e HeCOBMeCTl1MOCTb!O £10311Ul1H CTOpOH 

CTOHT ManocKpbrnaeMbie «6onhw11e 11HTepecbI». Pa3JIH4He no311u11i1 

B Haw11x CTaTb5!X - MOeH 11 MOHX onnoHeHTOB - 3TO pa3JJl1411e «60Jlb­

Wl1X 11HTepeCOB», CTOpOHHHKaMl1 KOTOpb!X, TaK HJJH 11Ha4e, o6beK­

Tl1BHO Mbl HBJIHeMcH, sepHee, KoTOpbie MhI no6611pyeM. B 3TOH qac­

TH Mecra Het!Tpany HeT, KaK 6b1 He Hanp51ran11cb noKa3aTb csoe «6e3-

pa3JJl1411e» l1 CBOIO HetlTpaJibHOCTb. OnHaKO see 3TO )l0Jl)!(H0 npo­

HCXO)llffb B paMKax npasosoro npocTpaHcTBa l1 3aKOHHOCTl1 - OHM 

npeJJ.CTaBJl5!!0T e)lHHCTBeHHO peanbHYIO B03MO)!(HOCTb. 

PeanbHOCTb TaKoBa, 4TO rocynapcTBO, KaK O)lHa !13 cTopoH KOHT­

paKra 11 co6JIIO)la5! ero ycnoBIH!, B TO )Ke BpeM5! BblCTynaeT KaK HO­

Cl1TeJib 11 3all.(11THl1K HaUl10HaJibHbIX 11HTepecoB, BKJl!04a!Oll.(11X B 

nepsy10 oqepeJJ.b coxpaHeH11e 11 yMHO:>KeH11e 3KOHOMl14ecKoro no­

TeHu11ana Pecny61111K11. B cso10 oqepeJJ.b HHOCTpaHHbie nonpHllHbie 

KOMnaHl111, y4acTBy!Oll(He B pa3pa60TKe HecpT5!HblX Mecrnpo)J()le­

Hl1H, rJiaBHOH 11 emrncTBCHHOH ueJlblO 11MeIOT MaKCl1MaJlbHOe 113-

BJJe4eH11e np116bIJil1 11 BblfOilbl 113 3TOro KOHTpaKTa. 3rn )lBa 60JJb­

Wl1X 11HTepeca onpe,lleJJ5!IOT CYTb, npe)lHa3Ha4eH11e 11 cpopMbl KOH­

TpaKTHbIX OTHOWeH11i1. 3Tl1 «60JJhW11e HHTepeCbl» B 3TOM KOHTCK­

CTe noKpb!Ba!OT KOHTpaKTbl Ha He,llpOnOJih30BaHMe, BXO)l5!T B Hl1X, 

HO HH B KOeM cny4ae He CBO)l5!TC5! K Hl1M. Ow116Ka M011X onnoHeH­

TOB COCTOl1T B TOM, lJTO OHl1 He Bl1)l5!T 11 He pa3JIJ1l!aIOT pa3JIHYHH B 

11HTepecax H onpenemieMblX HMl1 B CTaTYCax yYaCTHl1KOB KOHTpaK­

ra, 11 CBO)l5!T HX sceueno K C)lCJJKaM, K HX HOpMaM, TO eCTb npH,llep­

)!(l1BaIOTC5! HJJ.CH «ronoro paseHCTBa». 

BepHeMC51 Teneph K nononHeH11IO K 3aKOHY PK «0 Henpax H 

He,llponoJih3oBaHHl1». EcJIH BhIYJieHHTh rnasHoe B conep)!(aHHH no­

nonHeHHH, TO pe4b 11ner 0 rocynapcTBe 11 KOHTpaKTe, 33KJll04CH­

HOM HM Ha He,llp0£10Jlb30BaH11e, 0 poJIH 11 MeCTe rocynapcrna B 3THX 

)lOfOBOpHblX OTHOWCHH51X H 0 npaBe rocynapcrna caMOMY OblTb O)l­

HHM 113 y4aCTHl1KOB He,llponOJJb30B3Hl15! - 11MCTb )lOJIIO B naKeTe 

aKu11tl H B cocrase 1op11n11YecKoro miua, 06nana10mero npasoM He­

npononb30BaHH5!. 

Ha nepBbIH B3rJJ5!JJ., nonon1-1eH11e 1-1anpasne1-10 Ha peryn11posa-

1-111e, Ka:>KeTc5!, 4acr1-1oro sonpoca - Ha KOHCTaTau1110 npasa rocy-
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napcrna 6bITb yt.J:aCTHl1KOM, np1106peTaTb IlOJllO B naKeTe aKUMii Ha 

Henpono11b30Bam1e s cJ1y4ae oTCIY)l(IleH115I (npona)KM) csoel1 no1111 B 

npoeKTe Ol(Hl1M 113 yLiaCTHMKOB norosopHblX OTHOllleH11l1 Ha HC)1po­

n0Jlb30Bam1e. ITp11LieM, BKJllO'leHa orosopKa o TOM, '!TO 3TO 11po-

11Jol1neT «Ha yc110Bl15IX He Xy)Ke YCJIOE311H, 'ICM npellJlO)KeHHbIX .Jpy­
rnMM noKynaTeJI51Ml1», T.e. rocynapcTso He npereHnyeT Ha KaK11e­

TO JibfOTbI, 11 ero nei1cTBl151 He HaHOC5IT yw,ep6a npyrnM Y'Jacrn11-

KaM-11HsecTopaM. 0Ho, 11cxon51 113 csoero crnTyca, Ja5IBJI5IeT o rno­

eM 11p11op11TeTHOM npase nonesoro y4acT115l B npoeKTe np11 peme­

Hl111 nono6Horo sonpoca. CaM cpaKT, CITO 3TOT «4aCTHbIH sonpoc». 

Ha nepBblH B3rJI511l, BOOJIHe o6b5ICHI1MblH l1BbITeKa!Oll.I,11H113 HaJI!IlI­

HOro crnTyca rocynapcrna B KOHTpaKrnx Ha He11ponoJib30BaH11e. 

3aKJ1l04eHHblX MM, KaK co6crneHHl1KOM 11rapaHTOM11HTepecoB pec­

ny6JII1Kl1, BCC )KC nonsepraeTC51 peryn11poBaH1110 B 3aKOHe, CBl!llC­

TeJibCTByeT 0 HaJil1C!l1!1 pa3Hornac1111, pa3HbIX 110D,XO)J,OB K Her.iy !I 0 

cTpeM11eH1111 3aK0Ho11aTeJieH np11.uaTb sonpocy 6onhmy10 onpe11c­

JleHHOCTb. B 3TOM rn1aHe np11H5IT!ie yKaJaHHOro nononHeH1151 K :ia­

KOHY onpas.uaHo. Me)Klly TeM co6bmrn, nocne.uosasume nocnc np11-

H5ITl15I CeHaToM .uonoJIHeHH51, ewe 6onee aKryan11311posan11 nom1s1-

TbIH B HCM Bonpoc. flo C)'HI, o6C)')K1lCHl1C BbllllJlO 33 paMKM C;JC.i!Kl1 

Ha HcD,ponoJib30BaH11e. Bonpoc uce 6oJibllle nepexon11T Ha nJioc­

KOCTb o Mero.uax 11 cpopMax Jall.I,HTbI HHTepecos KaK rocy.uapcrna. 

TaK 11 MHBCCTOpoB - nonp511lHblX l1HOCTpaHHblX KOMnaHHH. 06a 3n1 

acneKTa sonpoca Ba)l(HbI 11 aKTYaJibHbI. 

B npouecce KOHCYJibrnu1111 11 neperosopoB Me)KIIY crnpo11a~111. 

oco6eHHO co CTOpOHbl 11HOCTpaHHblX KOMnaHm\ MC)K.IlY npO'lllWI, 

crns1111cn Bonpoc o Bb16ope speMeH11 Pecny61111Km1, 11noT.IeMy11\1c11-

HO cei1t.J:ac CIO npHHHMaeTC51 3TO .IlOrIOJIHCHHC K 3aKOHY. 5I ;JaJ3<1Jl 

3TOMY CBOe o6b5ICHCHHe, KOTOpoe, MHe Ka)l(CTC51, CJI)')KHT npaKTil­

qecKHM 11 reopeT!1'-leCKl1M OTBCTOM H Ha MHOrne D,pyrne BOflpOCbl, 

nocTaBJieHHbie B CB513!1 c B03HHKmei1 npo611e~10i1. TpaHJHTHOe. r.c. 

nepexonHoe rocy.uapcrno, KaKOBbIM 5IBJ15IeTc51 Ka3axcraH, 11\tCcT 

CBOI1npeMMyll.I,ecrna11 HenocTaTKI1. ITpe11Myll.I,CCTBO COCTOHT 13 TO~I. 

'ITO OHO 13 CHJIY COCT051Hl1H nepCXOllHOCTM MeHbllle «Jarpy;+:CHO» 

BH)'TpCHHl1Ml1 l1 BHeUJIJMMll ll351Tl>IM11 11 Bblf!OJlHHeMblMl1 o6513aTC.'lb­

CTBaMH, 11 'ITO MOJ1CJ111 era 6b!Tl151 11 pa3Ill1Tl151 06Jia11a10T 60.!LlllCli 

cso6oµ,oi1 BbJ6opa Hosoro conep)l(aHH51 11 6011ee socnp1111M'Il 1Bb1 K 

l13MeHeH!15IM. 3TO Mbl BHlleJIH H BHJ111M 3a fOilbl He3aBl1Cl1MOro pa:J­

Bl1Tl151 Hawel1 Pecny6JIHKl1. He.uocTaTKM nepexonHoro rocy.uapcrna. 

13 qacnwcn1, Pecny61111KH Ka3aXCTaH, cocTosIT B TOM, 4TO n CIL'IY 

TOH )l(e nepeXOJ1HOCTl1 OHO ewe HC COCT05IJI0Cb 13 CBOHX OCHOnHhl\ II 
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Hecyuu1x KOM!lOHeHTaX rocynapcTBCHHOCTl1, OTHOCl1TC51 B JIYlJilleM 

CJiylJae K pa3p511lY pa3mmaIOJJ1HXC5!, B p51)le CJiy<!aeB 3aBl1Cl1Mb!X ro­

cy.uapcTB. 0Ho ewe cria6o nepen JIHUOM «JTeBl13Hbl» 11 ewe B 6011b-

1J1eti CTerreHl1 B 3aWMTe Bb!6paHHblX cnoco6oB BbDKl1BaHJUI 11 Bb!X0-

11a 113 Hero Ha npoCTopbl u11s1111113osa1rnoro paJBMTMH. Ecm1 K 3TO­

MY J].06as11Tb TO, lJTO CTpaHa c HeOCBOeHHblMM 6oraTb!Ml1 Cb!pbeBb!­

Ml1 pecypcaMl1 CTaHOBl1TC51 He TOJibKO llpl1BJieKaTeJibHOH, HO 11 ueHT­

pOM co611pamrn 11cocpenorntJeH115!11HTepecoB pa3HblX rpynn 11 c1111, 

B OCHOBHOM BHeWH11X, roTOBb!X o6ecnelJl1Tb B nepsyJO oqepenb CBOl1 

11HTepeCbl, caMO no ce6e 3TO Tal1T yrp03Y caMOMY cywecTBOBaHl1IO 

nepexonHoro rocynapcrna 11 seneT K nocreneHHOMy ero 11pespa­

weH1110 B 11ononetJHy10, 3as11c11My10 crpaHy. H11 onHa crnpoHa B 

cneJIKaX Ha Hellp0110Jlb30BaHHe He MO)[(eT BOCl10Jlb30BaTbC51 Heno­

CTaTKOM 11 BpeMeHHOt\ c11a60CTb!O B CTeneHl1 3peJIOCTl1 11 611arono­

J1YlJl15! npyrot\ crnpoHbI - rocynapcrna, 1.JT06b1 HaB513b!BaTb eMy 

CBOIO BblfOJ:J:HYIO )lJ151 ce651 BOJIIO, KaK 110CT051HHO .uei1CTBYIOW11H 

cpaKTop. CospeMeHHbIH KaJaxcrnH sosce He cBo6oneH or nono6-

Horo pona CKJia)lbIBa10w11xc51 OTH01J1eH11tl. TaKoe no11o)[(eH11e He 

MO)l(eT coxpaHl1TbC51 no.~ro. 0110 HenpeMeHHO 6yneT MeH51TbC51 11 

BbrpaBHHBaTbC51 no Mepe B3poc11eH11H rocynapcrna 11 Ha611paH115I 

BHyTpeHHeti Cl1Jlb! 11 B03MO)[(HOCTet\, peaJibHO o6ecnelnfBalOW11X ero 

CTaTYCHOe npaBO 11 3KTl1BHYIO, CBOJ1CTBeHHYIO TOJlbKO eMy pOJib B 

KOHTpaKTHblX OTHOilleHl151X Ha HenponOJib30BaH11e. 3TO .l.l,11KTyeTC51 

Tpe6oBaHl151Ml1 BpeMeHl1 11 COBpeMeHHb!M COCT051Hl1eM pecny6JJH­

Kl1. 3ra M051 11ne51 51BHO He no11pam111acb MOl1M onnoHeHrnM. On11H 

113 HHX (M. Cynei1MeHOB) BMeCTO aHaJil13a, KaK !lO)l06aeT ytJeHOMy, 

c nopora oueH1111 Moe om1camie, lJTO 3TO «HecKOJibKO CTpawH0Ba­

ra51 11c11xo11orn51, Henp11eM11e.tvta5I 1UIH npaBoBoro rocynapcTBa», 11 

CTaJI HeyMeCTHO HpOHl1311pOBaTb, ynono6JI5!51 Hawy MblCJlb c np11-

Ml1Tl1BHO}i He6b!Jll1UCH, 51K06b! 51 BblllB!ffalO Te3!1C: «llOKa 51 6eneH, 51 

roToB o6ewarb BaM see 6nara, JibroTbJ 11 npe11Mywecrna Ha see Bpe­

M51 KOHTpaKrn, naBaTb JIJ06b1e o6ewaHl151, HO Kor.ua 51 pa36orare11 11 

caM Mory cnpaBHTbC51, MO%eTe yll,aJil1TbC51, Bbl MHe He HY%Hbl». 

MHe TpynHo naTb oueHKy cy)l(neH1110 Mo11x onnoHeHTOB o ra­

Kl1X KOpeHHb!X !10H51Tl151X, KaK «11HTepeCbl Hapona», «11HTepeCbl ro­

cy.uapcTBa», «o6wecTBeHHoe 611aro», 06ecnel1eH11e 11 3aw1na Koro­

pbIX npOHl13bIBalOT 11 COCTaBJJ51IOT conep)l(aJrne !lOJil1Tl1Kl111 ll,e51TeJib­

HOCTl1 KaJaxcTaHa. OocraBJieHHb!H MHOIO Bonpoc, JlOJI)[(HO 1111 ro­

cynapcrno Jaw11waTb HHTepecbI pecny6J111K11 11 Hapona B KOHKpeT­

HbIX OTHoweH115lx no HenporroJib30BaHl1JO, M. Cy11et\MeHOB TpaK-
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TyeT 110-cBoeMy. OH c 1rnTaeT. 1no 3TO «6ecnpo11rpbIWHb1i1 nony­

Jil1CTCK11tl 1101yHr - so 6Jiaro Hapona. TaKHM JioJyHroM MmK1-10 on­

paBnaTb mo6oe 6eJJaKom1e 11 npo11JBO.l1», H naJiee: «Tenepb 011>1Tb 

npellJiaraeTC51110CTYI111TbC51 3aKOHHOCTblO BO !1M51 uenecoo6pa1110-

CTl1 ... BO 11M51 Bb1cw11x 11HTepecoB Pecny6n11K11 11 Hapona». K0\1-

MeHrap1111 TYT 113Jll1WHl1. 

focynapcTBO, KaK C06CTBCl-IHl1K HeD,p 11 KaK cy6beKT-pacnopH­

Lll1TeJlb 3TOtl co6crne1-11-1ocTblO, Jl,OJDKl-10 BeCTl1 ce651 TaK, 4T06bl 3Ta 

co6crne1-11-1ocTb Morna «OJJ,1-!0BpeMeHHO CJJY)Kl1Tb o6wecTBCHHOMY 

6nary» (1111. 2 11 3 CT. 6 K0Hcrnryu1111 PK). 111 3TOro norw1ccK11 

Bb!TeKaeT 11 npaKTW!eCKl1 o6ocHOBbIBaeTC51 Bb!BOJJ, 0 TOM, YTO MeC­

TO 11 poJJb rocynapcrna B KOHTpaKTe Ha HenponoJibJosa1-111c. 3aK­

JIJOlJaeMOM 11M, pa3,IlBOeHbI: 01-10 Bb!CTynaeT B HeM 4epe3 CBOii YI IOJl­

l-IOMO'-leHHbitl opraH KaK OCl-IOBHOil BJianeneu 06beKTa (KaK JaKa3-

411K) c KOHKpeT1-1otl 11 Ham1YHoi1 npenMeTHoi1 ueJJbJO. B 3TOii 1iacT11 

OHO paBHOnpaBHO. B TO )Ke BpeM51 ero BCTy11JJeH11e B KOHTpaKTI Ible 

OTHOWCHl151 pernaMeHrnpoBaHo 60JJbWetl 3aJJ,aYei1, CB513aHHOii cro 

oTBeTCTBeHHOCTblO nepen 1aK0HaM11 Pecny6JJ11K11 1a 06ecnc'!c1111e 

1-1au110HaJibHbIX 11HTepecos 11 3KOHOMl14ec1<otl 6e1onac1-1ocn1 Pec­

ny6JI111<11. 3rn - eCTecmeHHbii1 cTaTyc rocynapcma, onpeicnmo­

w11tl ero <jJyHKU11JO 11 netlcm1rn, craTyc 6onee Bb1coK11l1, 4e~1 perna­

MeHT11py10wee ero emrnwIHoe, 11HJJ,11B11nyan11111py10wee no'JJ ITilll­

Hoe npaBO, 3aKJJIO'-!eHHOe B KOl-!TpaKTe Ha HeD,p0110Jlb30BaHIIC. no-

11bITKa paccMaTpi.maTb «'-!Jie1-1cmo» rocynapcma B norosopHbIX oT­

HoweHwix B rpaH11uc1x cncnK11, 1-1rHop11py51 ero «np11po.UHbiif» npa­

BOBoi1 CTaTyc, o6ycJIOBJICHHbll1 cro ynpaBIIew1ec1<oi1, KOHTPOJ!blIO­

pacnop51D,11TCJlbHOtl BJlaCTb!O Han o6beKTOM OTHOWCH11tl, Ile npo­

llYKT11BHa 11 CXOJ1aCTl14Ha. <DyHKU110HaJibHa51 cnoco6HOCTb rocy;1ap­

CTBa 11 3cpcpeKTl1BHOCTb ero 1l.C51TCJibHOCTl1 B nepsy10 04epC,lb oue­

Hl1Ba!OTC51 no TOMY' HaCKOJlbKO OHO o6ecne411BaeT 11 3allll! waer 

HaUHOHaJibHble 11Hrepecb1, «6naro scero Hapo11.a Ka1axcra11a". 11c­

noJib3YH B03MO)!(Hocrn npanosoro npocrpaHcTBa. 

MoH onno1-1eHTbI npu11.ep)K11Ba10TC5!, 51 cKa3aJI 6b1, «Kpaii11eii-> 11 

«KOHCepBaTHB!-1011» 110311Ul111, OTpttua10wel1 peaJibHOe MCCTO II «CC­

recrneHHb!M» cTaryc rocynapcrna, c11.a10wero csoe «HMywecmo» -

HC.llpbI Ha no1irocpot1Hy10 apeHny. TaK, M. CynetiMeHOB 6cc1<0~111-

poMHCCHO 0Tp11uaer 11 He npH3HaeT oco6oe nono)Ke1-111e rocy;Jap­

cma KaK co6CTBeHHl1Ka HecprnHb!X He11.p, KaKOBb!MH He 511JJI)!!OTC>I 

no11.p5!1lYHK11. OH rrnwer: «fJiasHaH HlleH CTaTbl1 C. 311MaH0Ba JaK­

JIIO'-!aeTcH B TOM, '-!TO rocynapcmo B KOHTpaKTe 3aHHMaeT ocoGoc 
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no11o)l(em1e ... Cal\10 y4acn1e rocynapcTBa B KOHTpaKTe np11naeT 

KOHTpaKTHblM OTHOWeHl15lM «HepaBeHCTBO B paBeHcTBe». 3To nei1-

CTBl1TeJibHO MOe MHeH11e. OHO ocnap11BaeTC5! MOHM onnoHeHTOM, 

3a5!BJI5!5l «HHKaKoti oco6otl poJI11 (rocynapcrna), HHKaKoro Hapy­

weHl15l np11Hu11na paBeHcrna yYaCTHttKOB». Op11cKop6Ho TO, 'ITO 

OH B oueHKe pOJil1 rcicynapcTBa B KOHTpaKTaX np116eraeT K rpy6b!M 

11 Heno3BomneJibHhIM cpaBHeHl15lM. TaK, np11Bem1 Moe yrnep)l(Jle­

H11e 0 TOM, 4TO «OOCTynaT 0 paBCHCTBe CTOpOH B KOHl'paKTe npe.u­

nonaraeT 11 paBeHcrno npH3HaHl15l po1111 rocy.uapcrna KaK oco6oro 

cy6beKTa B 3Tl1X OTHOWeHI15lX», OH n11111eT, '-!TO np11 3TOM eMy «He­

BOJlbHO np11xo.u11T Ha YM 3HaMeHl1Ta5! ¢pa3a 113 ¢YTYPl1CTH4ecKoro 

poMaHa Opy3JlJia «CKoTHhIM llBOp»: «Bee )!(l1BOTHbie paBHhI, HO CBtt­

Hhl1 HeMHO)!(e'-IKO paBHee». TyT KOMMeHrnp1111 He HY)!(Hhl. CKa)!(y 

TOJlbKO, '-!TO MOH onnoHeHTbl nopo!O CJil1111KOM rop5!411 l1 npe,UCTaB­

Jl5!IOTC5! CJll1IllKOM KOHCepBaTl1BHbIMl1 BO B3r115!,UaX, '-!TO OHH He MO­

ryT noH51Tb Tott HaJitt'-!Hotl peaJibHOCTH B )!(l13Hl1 11 B npaBOBbIX no­

CTpoemrnx 0 TOM, '-!TO npl13HaHtte paBeHCTBa CTOpOH 0 KOHTpaKT­

HblX OTHOU1eHJ15lX, '-!TO 5lBJ15leTC5l 6e3yCJIOBHbIM, BOBCe He 3a4epKl1-

BaeT, He CHHMaeT pa3Jll14l15! l1X 111-iTepecoB, Jie)!(aw11x B MOTHBau1111 

11 B OCHOBaX 3TJ.1X OTHOWeHHH. OHH 11 B COBOKYOHOCTH c HOpManm­

HOH cxeMoti KOHl'paKTa COCTaBJI5!IOT nei1cTBy10wee )!(J13HeHHoe HX 

Ha4aJIO. 

HeJ1b3SI nyTaTb noHsiTue «3aKOHHOCTb» c <l>opMaMH 3aKOHHOCTH 

EbmaeT TPY LlHO cnop11Tb, Korna npHXO.UHTC5! o6b5!CH5!Tb 3JleMeH­

TapHbie yCTaHOBKH 11 npaBHJia, CTaBWHe aKCl10MaTH4eCK11MH KaK B 

reopH11 npaBa, TaK H B npaKrnKe 1op11cnpy.ueHu1111. B crnpaHHH 060-

CHOBaTb f!OJIHTHKY ~IHOCTpaHHbIX KOMnaHHH «He nywaTb» B CBOH 

«P5l1lbI» KaJaxcrnH ).l,a)!(e 1-1a Tex )l(e 06w11X yc110B115lx, '-!TO cywe­

crny10T LlJl}J 1lPYrHX, MOH onnoHeHThl, BepHee, a,IJ,BOKaTCTBYIOWHe 

I Ia CTOpOHe 3apy6e)!(HblX HHBeCTOpOB !OpHCTbl BOJlbHO HJ111 HeBOJlb­

HO MYT Ha 51BHO nyrnHHbie paccy)!(Llcmrn. M. Cynei1MeHOB n11wer 

«B CTaTbe aKa,IJ,eMHKa C.3. 311MaH0Ba c¢opMy11HpOBaH H aKTHBHO 

nponaraH,UHpyeTCH Ol!eHb CBOeo6pa3HbIH f!O,ll,XOLl K f!OH5!Tl1IO «3a­

KOHHOCTb». 3To, no ero MHCH1110, Bb!pa)l(aeTC5! B TOM, 4TO }I ,ll,CJllO 

JaKOHHOCTb Ha nepBWIHYIO 11 BTOpl14HYIO. «00JIY'!aeTC5!, - yKa3bl­

uaeT OH, - 4TO O,IJ,Ha JaKOHHOCTb llblUJe npyroi1, 11 3aKOHHOCTb KOHT­

paKTHYIO MO)l(HO npocTO HrHOpl1pOBaTb ... 3aKOHHOCTb He MO)!(eT 

6b!Tb nepBl14HOi1 111111 BTOp114HOH, 3aKOHHOCTb enHHa». 
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3necb pa3Hbie MbICJJl1TeJJbHbie cpopMbI csaJJeHbI B onHy KY'!Y. Bo­
nepBbIX, y MOero onnoHeHTa np01130WJIO CMCWeH11e noH51Tl151 «Ja­

KOHHOCTb» c cpopMaMl1 3aKOHHOCTl1. 3TO HenonyCTl1MO ,UJl51 llCCJlC­

)J.OBaTeJJ51. 00H51Tl1e «3aKOHHOCTb», KaK BC51KOe nOH51Tl1e, KdTCI ()­

p1151 a6c'rpaKTHa51, Bbrpa)!(aeT cyTb onpenem1eMoro 51BJJeHl151 l3 corm­

KynHOCTl1, ero 06my10 1aKoH0MepHOCTb. BMeCTe c TeM 1aKOHHOCTb 

11MeeT CBOl1 pa3Jll1l.fHbJe onpenMelJeHHble cj:JopMbl 11Jll1 Bl1.ll.bl. OTHO­

C51Wl1eC51 K pa3Jil1l.fHblM ccj:JepaM, yl.faCTKaM peaJJbHOH )!(113Hl1. pery­

mipyeMblM HOpMaMH 33KOHa. 11x CTOJibKO, CKOJlbKO 3Tl1X 3aJCOHOl3. 

B .LJ.aHHOM cJJyl.fae pel.fb 1111eT o peaJJbHOM 6b1T11e 1aKOHHOCTM: cooT­

HoweH11e, pOJib 11 MeCTO nOH51Tl1H «3aKOHHOCTb» 11 ee cj:JopM ( Bl11l.OB) 

,UOJl)!(Hbl paCCMaTp!1BaTbC51 11 0Hl1 MoryT 6b!Tb OCMblCJJeHbl ll npa­

Bl1JlbHO noH51Tbl B paMKax pa11111l.feHirn cy6opn11Hau1111 nom1rnil «ao­
C'fPaKTHOro» 11 «KOHKpeTHoro». Bo-sropbIX, np11xo1111TC5! o6b51CH51Tb. 

l.fTO M11p 3Mn11p11l.feCKl1X, KOHKpeTHblX cj:JopM 11 Bl1llOB 3aKOHHOCTll 

He xaoT11l.feH 11 He ecTb npocTo 11x cKonJ1eH11e. OH no)J.)1aeTc5! c11cTc­

Mar111au1111 11 ynop5!11ol.feH1110 no 3Hal.f11MocT11, no MeCTy, no pa11-

)!(l1py, TaK )l(e KaK 11 caM11 1aKOHbI. CymecrnyeT Hepapx115! B noCT­

poeH1111 11 B Cl1CTeMe 3aKOHHOCTl1. TaK )Ke KaK B Cl1CTeMe 3aKOHOB: 

KOHCTl1TYU1151, 3aKOHbl, non1aKOHHble aKTbl. lla, noJJylJaeTC51. lJTO 

O)J.Ha 3aKOHHOCTb no ypoBHIO 11 ccpepe perym1poBaHl15! Bb!WC. l!CM 

,Upyra51, 3TO peaJJbHOCTb, KOTOpa5! cymecrnyeT He3aBHCl1MO OT Ha­

Wero socnpl151TIUI 11 KOTOPYIO HCJib351 11rnop11poBaTb. 

51 Bb!CKa3b!BaJJC51 B CTaTb51X II BblCKa3bIBalOCb cetilJac: o6513aTeJlb­

CTBa 11 OTBeTCTBeHHOCTb rocy11apcrna B coxpaHeHl111 H yKperUJC!lllll 

pecypcH0-3HepreTl1l.fCCKOl1 OCHOBbl 3KOHOMl1Kl1, YCTaHOB;lCHHb!e 

KoHcT11ryu11eti 11 1aK0HaM11 pecny6J111K11, He orpaH11l.feHbI pa\rKa­

MM BpeMeHH, npe,lJ,CTaBJ151IOT 11CXOil.HYIO 11 cpyH,lJ,aMCHTaJJbHYIO npa­

BOBYIO 11 nOJil1Tl1l.feCKYIO OCHOBY ero .ll.C51TCJibHOCTl1. 0Hl1 pe<L'llf'3)'­

IOTC51 B KOHKpeTHblX npaBOBblX OTHOWeHl151X, B TOM l.fl1CJJe ll B oco-

6eHHOCTl1 B 0611acr11 C.LJ.eJJK11 Ha He.LJ.ponoJJb30Ba1-111e. KoHTpaKTbl Ha 

He,lJ,ponOJJb30B3HHe, c fl0.ll.p06HO pa3pa60TaHHOH «BHYTPCl!Heii» 

Cl1CTCMOH HOpMaT!113HOro pery1111poBaHl15! OTHOWeHHH cy6'bCKTa -

o6beKTa, He noKpbIBaJOT 11 HC 3aMeH5llOT 3aKOHHOCTb, CKJla}lblllaJO­

lllYIOC51 Ha cpaKTe yl.faCTH5l rocy.LJ.apcrna B HHX. KaK HOCHTC;l>I npa­

BOMOl.fl1H BJJaCTH B OTHOWCHl151X co6CTBeHHOCTl1. 3aKOHHOCTb. CllH-

3aHHa51 c paMol.fHbIMl1 ycJJOBl151Ml111H.ll.11BH.ll.YaJJbHOro. C.ll.11HJl'IHoro 

KOHTpaKTa, BTOPl1l.fHa no OTHOWeHJ110 K 3aKOHHOCTl1, cpop\!i!pye­

MOH npaBOMOlJl151MH 11 npasocnoco6HocrbIO rocy.LJ.apcrna. ·:ho -
ycrnHOBKa KOHCTl1TYU110HH0-3aKOHO.LJ.aTeJJbHa51, 11 Bee paMKa\ CJ!C-
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nyeT paccMaTp11saTb 11 csepHTb c HelO B03Hl1Kllll1e 11 B03Hl1Kaiow11e 

HaJ!W!Hb!e npaBOBbie OTHOWeHl15l, CB513aHHbie c KOHTpaKTaMl1 Ha 

Henpononb3osam1e. 

0 pa3rpaHH<IeHHH ny6JIH'IHOf0 npaBa " ttaCTHOfO npaBa 

B Moet-l cTaTbe sonpoc o pa3rpam1tteH1H1 ny6nwrnoro npasa 11 

l!aCTHOro npasa, ccpepbl 11 Hl1Wl111X JJ,eHCTBl-151B11paBOBOM 11pOCTp3H­

crne cneU11<1JibHO He crnmrncH. OH paccMaTp11BaJIC5l TOJlbKO 11p11-

MemneJJbHO K CTpyKType npaBOBblX OTHOllleHYIM, B03Hl1KaIOW11X 

Me)K)],y rocy.uapCTBOM Hero KOMCTeTeHTHbIM opraHOM, c OJJ,HOH CTO­

pOHbl, 11 11HOCTpaHHbIMI! noJJ,p51JJ,HblMH KOMnaHJ15lMl1, pa3pa6aTbl­

BaIOW11Ml1 MeCTOp0)11J(eHJ15l Hecprn - C JJ,pyrott. 5J 11CXO)l(y 113 Toro, 

lJTO B 3Tl1X OTHOWeHl15lX JJ,ettcrny10T HalJaJia 11 HOpMbl, KaK 4aCTHO­

ro 11pasa, TaK 11 rry6nw1Horo 11pasa, KaK HopMbl fpaJKJ],aHcKoro 

KOll.eKca, TaK 11 HOpMbl rocy.uapcTBeHHOfO npaBa, rIOCKOJJbKY B HMX 

yirncrnyIOT YI rocynapcrno, l1 Herocy.uapcrneHHbie IOp11.nJ1lJecK11e 

n11ua, TeM 6onee He orrpasD:aHa a6comonnau1151 OJJ.Horo HJ HHX. MoH 

onnoHeHTbl npHJJ,ep)((l183IOTC5l npornBOI10JIO)l(HOi11103l1lll1ll, 1160 TaK 

YJJ.06Hee 33Wl1lll,3Tb l1HTepeCbl Jl06611pyeMblX MHOCTpaHHblX MHBec­

TOpOB. M. Cy11et'iMeHOB s KOHTeKcTe o6cyJK)].aeMoi1 npo6JJeMbI rrn­

weT: «B rroc.ne.um1e ronb1 Mb! c npocpeccopoM IO. 6acHHbIM se.ucM 

5opb6y Ja pa3rpaHwieH11e npHHUHflOB 11y6nwrnoro 11 lJaCTHoro 

peryn11posaHH5l». f1o ero MHeH1110, c¢epa He.uponoJJb30BaHI15l rrpe.u­

crnBJJneT MOHODOJJl1!0 43CTHOro npasa. I1 TaM, r.ue 11Me!OTC5l y4acT­

KH ]leHCTBl151 ny6JJl14HOro rrpasa, TO OHl1 110Kpn!BalOTC5l HOpMaMH 

'-!aCTHoro npasa. B noarnepJKJ],eH11e np11soxuu csoe co6crneHHoe 

TOJJKOB3HliC 11 rrnweT: ,,3 CHJIY 3aKOl·I~: 0 HOpM3Tl1BHblX npaBOBblX 

aKTax B CJlylfae npOTi1130pe'll151 MC)!(JJ,y JaKOHOM, OTHOC5JW,11MC5l K 

c<j:Jepe ny6nwrnoro npasa (Hanp11Mep, 3aKOH o m1ueHJHponaH1111) 

ii 33KOHOM, OTHOC5IW11MC5l K ccpepe 4acn1oro npasa (fpa>K.IJ:aHCKl1H 

Ko,ll.eKc), 6y,D.eT JJ,eikrnoBaTb nocnen1111ti». Bee 3TO BbJCKaJb1BaH11e 

CBe]leHO K TOMy, lJT06b! o60CHOB3Th «JaKOHHOCTb» 110311W1H MHOCT­

paHHblX no.upHJJ,Hb!X opra1-rn:::au11i1. OH peJIOM11pyeT: «H11KaKHC pa3-

_TJJ14l151 Me)K)],y ny6JJH4Hb1M 11 1IaCTHblM npaBOM He MoryT onpasnaTb 

11paB0MepHOCTb r-iapymeHl15I 33KOH0l3 (llaCTHblX)». IlpHXO,ilJITC5I 

1-ranoMHl1Tb ewe paJ, lfTO 3aKoH PK «0 He<j:JTH» 11 3aKoH PK «0 
HaUHOHaJibHOH 6eJonacHocrn Pecny6m1K11 Ka3axcTaH>), KaK 3acj)HK­

c11poBaHo 13 HHX, JaHHM310T np11opHTCTIJOe fJOJIO)!(eH11e B JaKOH0-

;1aTeJJbCTBC, KpOMe TeX JaKOHOJJ,aTeJJbCTB, KOTOpbJe OTHOC5JTC5l K 06-
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11acrnM 06opo1mcnocoforocn1, 3Ko11orw1ecKotl 6e3onac1-1ocn1 11 

311paBooxpaHeH115l. 

311ecb cJJe.IlyeT c11eJ1aTb HeKOTopoe 0TcTyn11e1-111e, 1-1eo6xo1rnl\10e 

11Jl51 a11eKBaTHOfO noH11Mamrn OCHOB 11 cxeMb! no3!1lll111 MOl1X O!lflO­

HeHTOB. 51 3HaIO, lJTO 60JlbW11HCTBO MOl1X O!lllOHeHTOB np11nep%11-

Ba10TC5l TaK Ha3bIBaeMblX HOpMaTHBl1CTCKl1X B3fJl5111.0fl B npaBc. OH 
roneH 11JJ5l CTy)leHlJeCKOM ay1111Top1111 c Ha4aJlbHblMl1 3HaHH51\Hl I! 

11JJ51 cyry6o np11Kl1a11Hotl 10p11cnpy11eHUHtt. 01-11v1anonp11ro11en JlJ151 

no11-1aBaTeJlbH0~11 a1-1am1T11lJecK011 pa6oTbI B HayKe npaBa. CyTh 

3TOfO MeTona 3aKJIIOlJaeTC51 B TOM, lJTO 3HaH11e 0 npase BCe!leJIO 

OCHOBaHO Ha TOJ1KOBaHHl1 ero HOpM, Bb!pa)!(aeT TO, 'ITO COCTaBmieT 

COCT051Hl1e 11 6b!Tl1e 3Tl1X HOpM, T.e. orpaH11lJeHO 11X HOpMaT!1!3l-!b!­

Ml1 paMKaMl1. 3To 03Ha<1aeT, lJTO np11 T3KOM nonxone )!(J13HeHHblil 

U!1KJ1 3aKOHa (npaBa), lJTO 51BJI5!eTC51 rnaBHbiM Bero npe11Ha3Ha'-!e­

HJ.H1, OCTaeTC51BHe11011511111HTepecoB n03H3BaTeJUI. 3TO 11 CKa3bma­

eTC5! B cy)!(llCHH51X M011X Kp11Tl1KOB. A6comorn3au1151 HMM fpa1K-
11aHcKoro KoneKca PK, ero oTneJibl-lbIX 11opM 11 nonblTKa pacor<iT­

pMBaTb c101a)lb1Bal01UHHC5l H B03Hl1K3!01Ul1H KOMnJleKC !lOJlHTllKO­

npaBOBbIX, 3KOHOM11K0-!1paBOBbIX OTHOWem1tl Me:>K.uy rocy;rnp­

CTBOM H HHOCTpaHHblMl1 11HBeCTOp3Ml1 c f10311UI111 3Tl1X HOpM He 

MO)!(eT naTb HCTl1HHOH KapTl1I-lb! 3THX OTHOWeH1111. TaKotl MCTO;l 

y1Uep6eH 11 6e.neH B no3HaBaTeJlbHbIX uem1x. B 0¢Mu11a11bHbI:\ 3a­

nMcKax H MaTepMaJiax, ornaweHHb!X npeD,CTaBI1TeJI5!MM MHOCTpa!!­

HblX KOM!laHMtt Ha neperoBopax B KOM!leTeHTHbiX Ka3aXCTaHCKllX 

opra1-1ax, 11x Te311CbI 11 06on10BaH11SI BO MHOroM cosnana10T c 110·311-

UMetl MOHX ny6m14Hb!X O!l!lOHeHTOB. 

Mo11 onnoHeHTbl TaK)!(e 11cxo115IT H3 Toro, lJTO «npaBo Hc:qm­

!10Jib30Bamrn 51BJ15!eTC51 HMyllleCTBeHHbIM npaBOM», a KOHTpaKTb! llcl 

1-1e11ponoJib30BaHMe OTHOC51TC51 K BeurnoMy npaBy, a «rocynapcrnc' 

HHKaKHX BellIHb!X npaBOMO'IHti He HMeeT Ha ncpenaHHOC MM no:1-
p5!.IU-lb!M oprami3ar.urnM 11Mywecrno». Boo6we-To Henorwrno 11 11c­

npaBHJibHO TO, '!TO rocy11apCTBO, KOTOpoe 51BJ151eTC51 co6CTBCl!!nt­

KOM He11p, 11 !30Jle!Bb51B_f!eHHe KOToporo JJe)!(l1'f B OCHOBe KOHTpaK­

Ta Ha 1-1e11po110Jlb30BaH11e 11 yrnep)K]laeT ce651 011Hott H3 crnpmr 1; 

KOHTpaKTHbIX OTHOWCHHHX, BOnpeKl111M H 3Tl1M ¢aKTaM o6bSJll-'l5!­

eTC51 m1weHHbIM HMyllleCTBeHHhIX (BeW,HblX) npaBOMO'IMtt B :JTJI\ 

OTHOWeHl151X. 3TO paBH03Ha'!HO TOMy, '-!TO o6b51BJ151Tb 6enoe lfCp­

HbIM, 51CHOe TyMaHHblM. 

J1106a51 cneJJKa, B TOM lJHCJie KOHTpaKT Ha He11pono.TJb30Ba! l!IC, 

eCTb rpa)!(11aHCK0-1lpaBOBOtt aKT B TOM CMblCJle, 'ITO B HeM CXOlUlTC51 
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CTOpOHbl paBHbJe 11 He3aBl1Cl1MbJe .upyr OT .upyra, TaK l1Jll1 11Ha'-!e 

npecJie.uy10m11e 11Myll.\eCTBeHHb!C 11HTepecbl, a CJie.UOBaTeJJbHO, OT­

HOWCHl15l MC)l(LlY H11Ml1 BMeCTC c TeM 5lBJI5llOTC51 l1MyLUeCTBCHHO­

npaBOBblMl1. vb 3TOro npamrnhHOro CTOJJO)l(eHl15l llOpOIO ,IJ,eJJaeTC5l 

HenpaBoMepHoe 11 HenpaBHJJbHoe no cyT11 11 cpopMe 3aKJJ10YeH11e o 

TOM, '-ITO B03Hl1KaIOLUl1e np11 '.HOM OTHOWCH!15l 5lBJ15llOTC}J l1CKJJI0-

'-111TCJlbHO '-!aCTHO-npaBOBblMl1 11 peryn11py10TC5l 0Hl1 TOJlbKO HOp­

MaMH fpa)l(LlaHcKoro KO.UeKca Pecny6JI11K11, B 11x paMKax. CTp11 3TOM 

11rnop11pyeTC5l peaJibHOe 6b!TJ1e KOHTpaKTHbIX OTHOWCH111'1, B KOTO­

pb!X CXO.U5lTC5l HepaBHble no CTaTycy 11 npaBOM0'-11110 cy6beKTbl, orn­

romeHHble 11MMaHeHTHO pa3Hb!Ml1 11HTepecaMl1 11 npaBOBOH 11H.U11-

Bl1LlYaJibHOti xapaKTep11cT11Koti. CaMo yyacrne rocy.uapcrna c yn­

paBJieH'-!CCKl1Ml1, KOHTpOJJbHO-BJJaCTHbIMl1 cpyHKUl15lMl1 B KOHTpaKTe 

Ha He.uponOJih30BaH11e MCH5leT CYTb 11 BJll15lCT Ha 3Tl1 OTHOWCHl15l -

'-!aCTHOe npaBOBOe OTHOWCHV.e noKpbIBaeTC5l OTHOWCHl15lMl1 ny6-

Jll1'-IHOro npaBa. Pa3JJI1'-raTb '-!aCTHoe npaBo 11 ny6Jil1'-!Hoe (rocy.uap­

CTBeHHoe) npaBO MO)l(HO, HO 11X npOTl1BOnocTaBJICHl1C COBepweH­

HO Henp11eMJICMO, eCJJl1 B CL(CJJKC B Ka'-!eCTBC O.UHOH 113 ee CTOpOH­

cy6bCKTOB y'-!acrnyeT rocy.uapcrno. CTp113TOM11MeHHO B c11ny cj)aK­

Ta y'-!acnrn rocy.uapcrna B03Hl1KaIOLUl1C OTHOWCHl15l B 60JJbWei1 '-!ac­

Tl1 5lBJI5l!OTC5l rocy.uapCTBCHHblMl1, l1Ha'-!e fOBOp5l, ny6JJJ1l-!HO-npa­

BOBb!Ml1. CTpaKTl1'-ICCKl1 ymep6HO, a Teopern'-!eCKl1 HCBCpHO MHC­

Hl1C 0 TOM, '-ITO 11MYU\CCTBCHHbIC OTHOWCHl15l 5lBJ15llOTC5l l1CKJII0'-111-

TCJlbHbIM o6bCKTOM '-!aCTHOro npaBa, B KOTOpOM HeT MeCTa ,UJ15l ny6-

Jll1'-IHOro npaBa .ua)l(e rnr.ua, Kor.ua B HHX y'-!acTByIOT rocy.uapcrno l1 

ero ynoJJHOMOlJCHHbie opraHbl. 

BMecTo BbIBOJJ,OB 

focy.uapCTBO B KOHTpaKTaX Ha He.uponOJJb30BaH11e, 33KJJIOlJCH­

Hb!X c l1HOCTpaHHbIMl1 l1HBeCTOpaM11, HC33Bl1Cl1MO OT Toro, BJJa.ueeT 

Jll1 OHO caMO 11Jll1 HC BJJa.ueeT .uoneti B naKeTe npoeKTa (aKU11H), BbI­

CTynaeT KaK B pOJJl1 ylJaCTHHKa 3Tl1X KOHTpaKTOB, TaK 11 B oco6oi1, 

CBOHCTBCHHOV! TOJlbKO eMy, pOJJl1 HOCl1TCJ15l ynpaBJJCH'-ICCKOH cpyHK­

Ul111 11 rapaHrn 3aKOHHOCTl1 B KOHTpaKTHbIX oTHowemrnx. Ha 3TOM 

OCHOBaH nocTyJJaT 0 T0\1, '-ITO He .uoroBop HaXO,Ul1TC5l HaJl rocynap­

CTBOM, a, Hao6opoT, rocy.uapCTBO 5lBJ15lCTC5l .UOMl1HaHTOH, «nOBCJil1-

TCJICM» B KOHKpCTHbIX OTHOWCHl15lX Ha HenponOJib30BaH11e. «BMe­

waTeJJbCTBO» rocy.uapcTBa B Hl1X ocyr_uecTBJI5leTC5l B paMKaX 3aKOH­

HOCTl1, onpe.ueJJ5leMoti KaK KOHKPCTHh!Ml1 ycJIOBl15lMl1 KOHTpaKTa, 

TCJK H 3aKOHHb!M CTaTyCOM caMoro rocy11apCTBa. 
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PaBeHCTBO CTOpOH B KOHTpaKTe Ha HenpoOOJlb30BaHl1e, KaK !1 B 

n1060!'1 npyro!'i cnenKe, He Mo:>KeT 6b!Tb 11c110JJb30BaHo KaK apry­

MCHT llJHI HeOpl13HaHl15J HJll1 )la)l{e OTp11uaHJ15l l1MMaHeHTHOH oco-

6011 po1rn rocynapcrna, y'-!acrny10w.ero B Ka'-!ecrne on1-1oi1 113 cTO­

poH s cornawe1-11111. CaMo y'-!acT11e rocynapcrna B KOHTpaKTe, Kor­

na npyro!'i crnpoHoti B HeM 51BJJ51eTc511-1erocynapcrne1-11-1a51 cTpyKTy­

pa, He3aBl1C11MO OT Toro, HaU110HaJlbHa51 01-1a l1Jll1 11HOCTpaHH;l.51, 

np11D,aeT KOHTpaKTHblM OTHOWCHJ151M «HepaBeHCTBO» B paBCHCTBC. 

OocTyJJaT o paseHcrne crnpoH B KOHTpaKTe rrpenrroJJaraeT 11 pa­

seHcrno rrp113HaHl151 pon11 rocynapcrna KaK oco6oro cy6neKTa B 3Tl!X 

OTHOWCHl151X. 

CaMO 110 ce6e TO, '-ITO o6·beKTOM KOHTpaKTHblX OTHOWCHl1ii 5ll3-

J151CTC51 HC(j)Tb, 5ll3Jl51!011.(a5lC51 CTpaTCrH'1CCKl1M Cb!pbeM 11 OCHOBHblM 

COCTaBJ151!0W11M MaKp03KOHOMl1K11 pecrry6J111Kl1, npenorrpell,eJrneT 

MeCTo 11 pOJlb, o65l3aTCJlbCTBa 11 OTBCTCTBCHHOCTb rocynapcrna B 3TllX 

KOHTpaKTaX Ha Hell,pOOOJlb30BaH11e. 0 MOTJ1Bax l10J111THKl1 HHOCT­

paHHbIX 00JlP51JlHblX KOM!laHHM, o6bC)ll1Hl1BWHXC51 B KOHCOPUllY:-.1 

«He nywaTb» Pecrry6m1Ky Ka3aXcTaH 11 ero KOMrraHHIO, He Tpym10 

noranaTbC51 ... 

M051MblCJlb11 nornKa cy)i(JleH11l1 BoKpyr o6cy)KJlaeMoro sonpo­

ca Cf>O)l51TC5J K CJle)J.yIOw.eti HafJ151)J.HOi1 cxeMe. )lorrycTl1M, 'ITO C!lCJl­

Ka Ha Henpo11011b30BaH11e 3aKJIIO'leHa Me)l{Jly rocynapcrnoM ( ero 

yrroJJHOMO'lCHHbIM opraHOM) 11 l1HOCTpaHHbIMl1 KoMnaHtt51Mlt (11x 

KoHcopu11yMoM, rettepanbHbIM rronp511l.'111KOM). Mo)l{eT n11 roc~(riap­
CTBO -· co6CTBeHHl1K o6beKTa - 6b!Tb o6nanaTeJJeM '-!aCTl1 B naKCTC 

npoeKTa HapasHe c 11.PYrHMH l10Jlp51)J.Hb!MH 11HOCTpaHHb1Ml1 KO\llla­

Hl151Ml1? 3TOT sonpoc npenrronaraeTC5111 Cl!l1TaeTC51 aKCHOM3Tl!llCC­

Kl1M, 11 HeT Janpern B ocywecrnnemm 11HBecT11u1111 HJ cpencrn rn­

cynapcTBeHHOro 610.u:>KeTa HH B 3aKOHe PK «06 11HBeCTHUl15!X». 1111 

B 3aKoHe PK «06 11HOCTpaHHbIX 11Hsecrnu1rnx». CTpen11011o)l{11~1 TC­

rrepb, 'ITO naKeT aKUll~i Ha HCllPOl10Jlb30BaHHe llOJlHOCTb!O li~l.\O­

Jll1TC51 B pyKax rronp5!JlHbIX HHOCTpaHHbIX KOMrraH11i1. Mo)l(CT :111 

rocynapcrno KaK co6crneHHHK He.up 11 KaK 3aKa3'-lHK BMewaTbCH B 

P51JJ.bl 3T11X !10,Up511l.Hb!X KOM!1UHl1H, paCTOJlKaTb 11noTeCHHTb11X. 1H0-

6b! C03.U3Tb, T3K11M o6pa30M, CB060.UHOC MCCTO B rraKeTe 3Kll!1ii, 

'-lT06b1 ero 33H51Tb caMoMy? HeT, He MO)l{eT, 3TO y:>Ke He3aKoHHOC 

BMewaTeJlbCTBO, 51BJ151CTC5l HapyweH11CM CTa611JlbHOCTl1 33KOHa 11 3(1-

KOHHOCTH. lJ:pyroti CJly'-latt: OD.Ha 113 no.up51JJ.HhlX 11HOCTp3HHhlX KOf\l­

naH111i 110 CBOeti BOJJC, B c1111y K3KMX-TO o6CT05lTCJlbCTB, Bb!XOJU iT 11 J 

KOHCopu11yMa H 06b5!BJ151CT 0 rrpona:>Ke CBOCM Jl0Jll1 B rrpoeKTC. Co-
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rnaCHO ycJIOBlUIM KOHTpaKTa 11pyrne ylJaCTHl1Kl1 KOHTpaKTa 06Jia-

11a10T np11op11TeTHblM npaBOM B np1106peTeH1111 3TOH l10Jil1. 0Hl1 co­

rnaCHbl Ha 3TO 11 3aKJIJOlJa!OT COOTBeTCTBYIOUll1e cornaweHl15! 06 

3TOM. TyT «BMew11BaeTC5!» B 3Tl1 OTHOWeHl15! rocyJiapcTBO 11 3a5!B­

JrneT 0 )!(eJiaHl111 np1106pecrn 3TY OCB0601111BWYIOC5! llOJIIO B npoeK­

Te. KoMnaHl111, o6be1111H11BW11eC5! B KOHCOpu11yM, He XOT5IT 3TOro 11 

npoTl1B5!TC51 3TOMY caMbIM cepbe3HbIM o6pa30M, np11Bo1151 p5111 Koc­

BeHHbIX 10p1111w1eCKl1X apryMeHTOB 11 o6me3KOHOMl1lJeCKl1X 11 no­

Jl11T!1lJeCKl1X coo6pa)!(eH11tl, 11a)!(e yrpo)!(a51, ecJI11 Bonpoc pew11Tc5! 

He B 11x noJib3Y, nepe11arb 11eJio B Me)!(.llyHapo.UHbie cy.ne6Hbie opra­

HH3au1111. flp113TOM11X apryMeHTaMl1 5IBJI5IIOTC51: KOHTpaKT He npe­

.nycMarp11Baer np1106peTeH11e rocy11apcrnoM aKu11t1 - 110JI11 B npo­

eKre; B KOHTpaKTe npe11ycM0TpeHo np11op11reTHOe npaso yqacrny-

10m11x no.npMHb!X KOMTI3H11H np1106peTaTb llOJI!O aKU11H B npoeKTe 

cBoero BbI6bIBaJOmero napTHepa. Bee 3To He ocnap11Baerc51 H11KeM. 

Ho HeJib351 cMew11BaTb orHoweH115! BHyrp11 no.np5111HhIX KoMnaH11tl 

c OTHOWeHl15IMl1 Me)!(.lly rocy11apCTBOM l1 no.np5111Hb!Ml1 opraHl13a­

U1151Ml1. B .naHHOM CJiyt:Iae B03Hl1KJIH OTHOWeHl15! Me)!(.lly rocy11ap­

CTBOM 11 no11p5!.llHbIMl1 KOMTI3Hl15IMl1, np5IMO He npe11ycMOTpeHHbie 

B CT3Tb5IX KOHTpaKTa Ha HenponOJJb30B3Hl1e, KOTOpb!e, OllHaKo, JJe­

)!(aT Ha npaBOBOM noJie OTHOWemi:tl Me)!(.lly Hl1Ml1, w6o OHl1 npe.nyc­

MOTpeHbl B 3aKOHax, l1Me10m11x npHOpHTeTbl no OTHOWeHH!O K npa­

BOBblM HopMaM «BHyTpeHHero» npMMeHeHHJ.I. TaKHM o6pa30M, npa­

BO rocyLJ:apcrsa np1106pecr11 .UOJIIO B npoeKre, BbICTaBJieHHYJO Ha 

npoLJ:a)!(y' He TOJibKO npaBOMepHO, HO l1 5!BJI5leTC5! 6e3yCJIOBHbIM, 

6ecKOHcpJil1KTHbIM c TOlJKM 3pemrn 33KOHHOCTM. 



THE ANSWER TO MY OPPONENTS1 

(to professors M.K.Suleimenov, J.G.Basin and others) 

In my articles published under the headlines «The Contract on 
mineral resource use» («The J uridicheskaya Gaze ta» May, 26, 2004) 
and «The Investor and contracts» («The Kazakhstanskaya Pravda» 
May, 28, 2004) were mentioned some applied and connected to them 
theoretical problems of state - legal sphere of development of oil 
fields and several articles have been appeared one by one. Among 
their authors there were our leading colleagues and respectful sci­
entists - lawyers M.K.Suleimenov, J.G.Basin (the journal. «The 
Lawyer» Ng 7, 8 2004) and some Kazakhstan managing partners of 
the foreign legal and advocacy companies. Many of them express 
disagreement with the substantive provisions, which have been put 
forward in my articles, and contend for their validity. 

It is important to note, that it is the first case for last decade 
when articles of one plan devoted to problems of statehood, rights 
and legality in the country become in the center of polemic in an 
open mass media and collisions of different sights and positions in 
searches of scientific and alternative answers to them. Only such 
method is more productive and necessary in cognitive and scientif­
ic sphere in assistance to development of the Republic, at its transi­
tive stage. 

Discussion had some aspects. It has shown that there are much 
poorly covered and meek state - legal problematic questions in 
sphere of state - legal regulation of oil operations, in protection of 
interests of the state and investors. It also has shown necessity of 
developing of the level of scientific idea in law up to the require­
ments demanded by economic, social and political development of 
the republic. It is necessary to call and speak about backlog and 
even about backwardness of some important branches of law, the 
methods of knowledge used in it, about the prevalence of narrow­
normative views. They are suitable only for appliedj urisprudcnce 
and almost inefficient for cognitive, analytical activity in law, which 

1 JURIST Journal 2004, Ng 11 
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is necessary and making a basis of a search and finding of more 
adequate answers to arising legal questions. 

The beginning and essence of discussion 

The reason of appearing my articles was the negotiations and 
discussions in the National Company «KazMunaiGas» and the 
Ministry of Energy and Mineral resources of the RK, under their 
initiative on the one hand, and with representatives of the foreign 
contract companies developing large oil field «Kashagan» on the 
Kazakhstan shelf of Caspian Sea, on the other hand. The negotia­
tions have been leading almost for a year. One of the questions has 
the greatest disagreements of the sides was the question about de­
sire of the republic to buy a share in a package of the project of one 
of the foreign investor, which has wished to sell its share, rather 
large, in exploitation of an oil-field. It was the participant of the 
consortium consisting of only foreign organizations. In the begin­
ning one of the Asian states has expressed desire to get - to buy 
this share estimated in more than billion of dollars, but it has failed. 
Our state, having large the financial opportunities which were small 
several years ago, at the moment of the conclusion of the contract 
on an oil-field, and now it has large opportunities and has declared 
its desire to buy this share and to become one of the participants of 
a consortium. It seemed that the offer of Kazakhstan was logical 
and lawful because it is a proprietor and the owner of this oil field, 
moreover it acts as a buyer in «the free market». However, this has 
met the organized disagreement and the negative attitude on the 
part of the foreign investors entering into a consortium. The policy 
«not to let» became a barrier. It is not difficult to guess motives. 
Official representatives of the foreign states which organizations 
were the contract companies, which have put forward a number of 
arguments - political-economical and legal from an arsenal of tra­
ditional investment relations in a substantiation of positions. The 
foreign companies, which owned an oil field exclusively before, stat­
ed to the application of Kazakhstan to have a share in a package of 
the project on development of an oil field by the following opinion, 
that it «Will damage an investment climate in the republic and to 
trust of investors to the government», «Will decrease the competi­
tive advantage of Kazakhstan in attraction of foreign investments», 
«will increase a degree of risk of the basic oil-extracting companies 
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in the state», and in other words it is «intervention of the state» 
against the laws of market economy. They have involved lawyers 
from the Association of «Kazakhstan Petroleum», the Council of 
foreign investors, the Association of lawyers of oil-and-gas branch, 
and also the Kazakhstan partners, the scientists - lawyers constantly 
lobbying their legal and other interests to protect their interests. 
Some of them have made speeches at the official negotiation§' held 
in competent bodies of the Government, on the behalf of the for­
eign companies for the benefit. Participation of this last group of 
advocating local lawyers, familiar with the legislation of the repub­
lic, has strengthened the formal legal argument of a position of for­
eign investors from inside. 

Passions in polemic have inflamed especially during statement 
and an opportunity of legislative fastening of the rights of the state 
Kazakhstan on purchase of an alienable share in a share holding for 
mineral resource use. Almost half-year ago (in the beginning of 
April) the upper chamber of Parliament (the last structure) - the 
Senate dramatized the addition to article 71 as its third part to the 
Decree of the President of the Republic of Kazakhstan, valid by the 
Law, «About depths and mineral resource use». It said: In order to 
preserve and strengthen the resource-power basis of economy in 
new and already signed contracts on mineral resource use, the state 
has the priority right before other side of the contract or partici­
pants of the judicial person having the right for mineral resource 
use, and other people on purchase of the alienable right for mineral 
resource use (its share) or parts of a share (share holding) by the 
judicial person having the right for mineral resource use, on condi­
tions is not worse than conditions offered by other buyers». As the 
direct reason of acceptance of the specified addition to the law was 
the necessity of removal of one of the basic reasons of the foreign 
contract companies and their advocacy partners which used them 
for a substantiation «not to let» the state enter the numbers of par­
ticipants of development of the mentioned important oil field. The 
essence of this reason was that there is no direct indication in the 
legislation of the republic on such right. It was a formal occasion. 
The matter is that there exists and acts the legal order determined 
by legislation which makes a legal field where, probably, an action 
of contract relations on mineral resource use operates. Addition to 
the law does not establish anything new that would be beyond the 
functioning of legal order. 
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There were no bases for alarm of contract foreign companies -
investors. The state in the actions directed on purchase of a share 
exposed for a sale in the project under the price, declared by the 
seller -mineral resource user, only realizes the right to be the first 
buyer before other buyers, including the contract companies which 
are included in a consortium. It follows from the status of the state 
as the Supreme proprietor and potential «owner» of the object of 
the tender with legal and economic consequences. It is stipulated, 
that its action does not render any damage to the status and position 
of foreign investors. 

The transnational oil companies on behalf of their organizations 
in Kazakhstan managed to stop the acceptance of the mentioned 
addition to the Law «About depths and mineral resource use». Their 
arguments have the same diplomatic, political and economic 
character against to the addition. They were more constrained on 
style of reaction to the legislative amendment. It was impossible to 
tell the same about their local partners, the Kazakhstan lawyers, 
including my opponents. They tried to present a position of the 
foreign contract companies quite proved and «lawful», not 
considering into attention our opinion, original Jaws, their logic and 
legality. They showed partiality openly, quite often attributing that, 
which was not in the addition to the Jaw. Therefore, my opponents 
have invented and have seen in it «the compulsory share>,, even 
«nationalization of property» of the foreign companies, 
«intervention» of the state in their affairs. In their opinion, the 
questions stated in addition, namely on the priority right of the state 
to get an alienable part of mineral resource use, should be solved by 
court, instead of the Parliament. M.Suleimenov, has allocated 
especially a question, 'if compulsory withdrawal of property is 
lawfully», and putting it to himself, has written: «The compulsory 
withdrawal of property (share, for example) takes place» in this 
considering case by us or it is carried out «against to will of the 
proprietor of the share» and consequently «the sanction of court» is 
necessary. As a substantiation of this idea, he refers to item 26 of 
the Constitution where it is told: «nobody can be deprived of the 
property» though there is no a speech about it in addition. He goes 
further and says that it is «the forced conversion of the ownership 
of the property into the state, which is in a private property of citizens 
and legal people. I have already stated S.Z.) that this nationalization 
can be carried out only by acceptance of the special law on 
nationalization of the property». 
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Oil - strategic raw material and the Law of the RK «About the 
national security» 

The contract on mineral resource use, particularly, on oil is a 
strategic resource and the foundations of macroeconomic of the 
republic. Methodological prejudice of positions of my opponents is 
that they consider the agreement in general, adjustable only to cor­
responding clauses of the Civil code and they determine the posi­
tion and role of the state, its authorized body in this contract within 
the framework of these clauses and reduce to them. At such ap­
proach, there is no distinction in subject value of object of the agree­
ment for them, for example, mineral resource - oil and pair boots 
are the same things for them. In my article I wrote, that the state as 
the proprietor of mineral resource and as the subject - manager of 
this property, entering in contract relations on mineral resource use 
as one of the sides of these relations, remaining true for it, at the 
same time carries and realizes the task of maintenance of the state 
«the big target policy», the essence and requirements of which are 
fixed in the Law «About national security of the Republic of Kaza­
khstan» from 26.06.1998. It is told in the law: «In order to protect 
the national interests of the Republic of Kazakhstan, including pres­
ervation and strengthening of industrial potential, the state with 
observance of the guarantees given to foreign investors, carries out 
the control over a condition use of objects of economy of Kazakh­
stan, taking place in management or the property of the foreign 
organizations and the organizations with foreign participation « 

(point 2 of item 18). These requirements are taken into account in 
concluding the contracts on use of strategic resources of the repub­
lic, and at «performance of contracts and control over their execu­
tion» (point3 of item 18). 

Our main opponent - M.Suleimenov - does not perceive in the 
categorical form our statement that for the republic of Kazakhstan 
and for its competent body which is speaking on behalf it in con­
tracts with the foreign organizations on development and exploit­
ing of oil fields, has a key political -legal value, namely the Law of 
the RK «About national security of the Republic of Kazakhstan». 
He declares it as not proved and not having any attitude to a prob­
lem of the reference to the Law «National security of the Republic 
of Kazakhstan». He proves his position by the motives lying in oth­
er sphere, not having attitudes to a question, that in this law «there 
is spoken nothing about an opportunity of unreasonable change of 
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conditions of the contract» and about «wrongful intervention» of 
the state in contracts with participation of the foreign organiza­
tions (the journal. «The Lawyer» Ng 7, 2004, p.26). Here it is rele­
vant to remind my opponents that the clause of Law of the RK 
«About oil « where it is told, that the guarantees established for 
contractors in sphere of oil, and they are significant, «are not ex­
tended to changes of the legislation of the Republic of Kazakhstan» 
in four spheres, including the sphere of maintenance of national 
security (part 2, item 57). 

JU. Bassin has expressed cautiously enough concerning the role 
and place of the Law «National security of the Republic of Kaza­
khstan» in definition of political-legal status of the state in the con­
tract relations made with the foreign organizations though consid­
ers the reasons ofM.Suleirnenov as «convincing» (the journal. «The 
Lawyer» Ng 8, 2004, pp.24-25). He was limited only to the indica­
tion that« in S.Zimanov's articles there are references to clause 18 
of the Law «About national security», is chosen «maintenance of 
economic security» though in the same article among the certifi­
cates menacing to national security are called as «decisions and ac­
tions which interfere with inflow of investments to economy of 
Kazakhstan». 

Aigul Kenjebayeva is certainly the talented lawyer -practical, 
she participated at negotiations of «KazMunaiGas» with foreign 
investors in structure of group and on the side of the last several 
months ago. By the witness of participants, she protected a posi­
tion of the foreign companies «not to let» Kazakhstan in the num­
bers, which has wished to buy the share exposed on sale in a pack­
age of the project and to be in a consortium as one of its partici­
pants on development of large oil field «Kashagan» and proved it 
by references to clauses of Civil code the RK. It could be under­
stood if to take into account that she has supervised over Almaty 
branch of foreign legal firm «Salance», one of its problems is lob­
bying the interests of foreign investors in Kazakhstan. She speaks 
about it openly, that «her clients basically are the large transnation­
al companies», and they «my clients observe the Kazakhstan legis­
lation». Answering, as she said, to some high officials who have 
accused her after negotiations, that she gives «wrong advice to the 
client»,j ustified her position that «if the law is observed, the trans­
action cannot be against the interests of the RK» (the journal. «The 
Lawyer» Ng 8, 2004, pp. IO, 14). It is not absolutely clearly, why she 

56 



has named article too loudly: «The Constitutional norm about Ka­
zakhstan as a lawful state - in danger!». In opinion of the author. it 
is expressed in strengthening «influences of the state on all spheres 
of society and infringement by the state of the rights and interests 
of citizens andj udicial person», and that «the state bodies and even 
courts solve questions, proceeding not much on principles of legal­
ity and validity, and on so-called «interests of the state». These ar­
guments are obviously not enough for the public announcement 
that the lawful state in Kazakhstan «in danger». 

Aield of «the big interests «, and about an estimation 
of addition to the law 

The Kazakhstan oil branch is rich with contracts with the for­
eign companies. Quite naturally, that during realization of condi­
tions of these contracts a lot of conflict questions arise, both pri­
vate and principal, frequently deadlock ones on which each side 
asserts the positions, proceeding from formal and informal condi­
tions of the made contract, interpreting them to own advantage. 
There is nothing special, nor original. So was several times and so 
will be, especially if behind these different approaches and incon­
sistency and even incompatibility of positions of the sides there 
stands unhidden «the big interests». Distinction of positions in our 
articles is a distinction of «the big interests» which supporters any­
how objectively we are, more truly which we lobby. There is not a 
neutral how will not strain to show «indifference» and the neutral­
ity. However all this should occur within the framework of legal 
space and legaiity - they represent only unique real opportumty. 

The reality is that, the state as one of the sides of the contract 
and observing its conditions, at the same time acts as the carrier 
and the defender of the national interests including preservation 
and multiplication of economic potential of the republic. In its turn, 
the foreign contract companies participating in development of oil 
fields, the main and unique purpose is to have the maximal extrac­
tion of the profit and benefit from this contract. These two big in­
terests determine essence, applicability and forms of contract rela­
tions. These «the big interests» in this context cover contracts on 
mineral resource use, enter into them, but are not reduced to them 
at all. The mistake of my opponents is at they do not see and do not 
distinguish distinctions in interests determined in statuses or par-
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ticipants of the cornrac1 b>' them, and reduce lhem entirely to trans­
actions, to their nc1rms. that is lG idea of ·naked equality». 

Let ~;s return !E•W 1c1 the addition to the Law «About depths and 
mineral resource LSe>:. 1f tc, isolate the main thing in the contents of 
addition, the question is about the state and the contract made by it 
on mineral resource use, on a role and a place of the state in these 
contractual relations and about the right of the state itself to be one 
of participants of mineral resource use - to have a share in a share 
holding and in structure of thej udicial person possessing the right 
for mineral resource use. 

At first sight, the addition is directed on regulation of private 
question - on ascertaining of the right of the state to be the partic­
ipant, to get a share in a share holding on mineral resource use in 
case of alienation (sale) of the share in the project by one of the 
participants of contractual relations on mineral resource use. And 
it will take place «On conditions not worse conditions, than offered 
by other buyers» as is included into the text of the contract, i.e. the 
state does not apply for any privileges, and its actions do not render 
damage to other participants - investors. It is proceeding from the 
status, declares the priority right of individual share in the project 
at the decision of a similar question. The fact, that this «a private 
question», at first sight is quite explainable and following from the 
status of the state in contracts on mineral resource use, as the propri­
etor and the guarantor of the interesls of the republic, nevertheless 
is exposed to regulation in the law, testifies to presence of disagree­
ments, different approaches to it and about aspiration of legislators 
to give to a question the big definiteness. In this plan acceptance of 
the specified addition to the law isj ustified. Meanwhile the events 
that have followed acceptance by the Senate of the addition, even 
more actualized the question rai~ed in it. In fact, discussion was 
beyond the transaction on mineral resource use. The question pass­
es to methods and forms of protection of interests, both the states 
and investors - the contract foreign companies more and more. 
Both these aspect of a question are important and actual. 

During consultation and negotiations between the sides. espe­
cially on the part of the foreign companies between others, the que!'.­
tion about the choice of time of the republic was raised and why 
right now this addition to the law is accepted by it. I gave this my 
explanation that seems to me, serves as the practical and theoretical 
answer to many other questions put in connection with the arisen 
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problem. Transit, i.e. the transitive state what Kazakhstan is. has 
the advantages and lacks. Advantage will be, that it by virtue (Jf a 
condition of transitivity «is Jess loaded» by internal and exterr1al 
taken and carried out obligations. and that models of its life Jrid 

development possess greater freedom of a choice of the new con­
tents and are more susceptible to changes. We saw it and we have 
seen for years of independent development of our republic. Lacks 
of the transitive state, particularly, the Republic of Kazakhstan is 
that by virtue of the same transitivity it has not occurred yet 111 its 
basic and carrying components of the statehood, it concerns to the 
category of developing, in some cases the dependent states. l t is 
still weak before the «leftism» and in the greater degree in protec­
tion of the chosen ways of a survival and an output from it to open 
spaces of civilized development. If to add to this that the country 
with not exploited rich source of raw materials becomes not only 
attractive, but also the center of collecting and concentration of 
interests of different groups and forces, basically external, ready to 
provide first of all their interests, and of course it threatens to the 
existence of the transitive state and its gradual transformation into 
trust, dependent country. Any side in transactions on mineral re­
source use cannot take advantage of lack and temporary weakness 
of a degree of maturity and well-being of other side of the state to 
impose to it the favourable will as the permanent factor. Modern 
Kazakhstan is not so free from a similar sort of developing rela­
tions. Such position cannot be kept long. It will vary and be leveled 
by all means on a measure of maturity Gf the states and getting 
internal force and opportunities really providing its status nght and 
an active role peculiar only to it in comract relations on mineral 
resource use. It is dictated by requirements of time and modern 
condition of the republic. My opponents has not liked my idea ob­
viously. One of them (M.Suleimenov) instead of the analysis as it 
is characteristic to the scientist, has estimated my description at 
once, that it «A little horrible psychology unacceptable for a lawful 
state», and began to sneer inappropriately, assimilating our idea with 
a primitive fable, ostensibly I have put forward the thesis: «while 1 
am poor, I am ready to promise you all blessings, privileges and 
advantages for the term of the contract, to give any promises but 
when I have become rich l can cope myself without anybodies help 
you can leave, I do not need you». 

It is difficult for me to assessj udgments of my opponents about 
such radical concepts as «interests of people», «interests of the state», 
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«the public blessing», maintenance and protection of which pene­
trate and make the contents of the policy and activity of Kazakh­
stan. The question put by me, whether the state should protect in­
terests of the republic and people in concrete relations on mineral 
resource use, M.Suleimenov has treated it by his own way. He has 
considered, that it is «the safe populist slogan - for the common 
weal of people. It is possible to justify any lawlessness and arbi­
trariness by such slogan>}, and further: «Now it is again offered to 
renounce legality in the name of expediency ... in the name of the 
supreme interests of the republic and people». Comments are un­
necessarily here. 

The state as the proprietor of mineral resources and as the sub­
ject - manager of this property, should behave so that this property 
could «serve simultaneously to the public blessing» (points 2 and 3 
clause 6 of the Constitution of the RK). From this logically follows 
and practically proved the conclusion about the place and role of 
the state in the contract on mineral resource use, concluded by it 
are doubled: it acts in it through the authorized body as the basic 
owner of object (as the customer) with the concrete and available 
subject purpose. In this part, it is equal in rights. At the same time, 
its introduction into contract relations is regulated by the great task, 
connected with his responsibility before the laws of the republic for 
maintenance of national interests and economic security of the re­
public. It is the natural status of the state determining its function 
and actions, the status higher than regulating its single, individual 
positive right made in the contract on mineral resource use. At­
tempt to consider «membership» of the state in contractual rela­
tions in borders of the transaction, ignoring its «natural» legal sta­
tus caused by its administrative, control-administrative authority 
above the object of relation is not productively and scholastically. 
Functional ability of the state and efficiency of its activity, first of 
all, are estimated on as far as it provides and protects national inter­
ests, «the blessing of all people of Kazakhstan», using opportuni­
ties of legal space. 

My opponents adhere, I would tell, the «extreme» and «conser­
vative» position denying the real place and «natural» status of the 
state, handing over «property» - mineral resources on long-term 
rent. Therefore, M.Suleimenov uncompromisingly denies and does 
not recognize special position of the state as proprietor of oil fields 
in contrary to contractors. He writes: «The main idea of the article 
of S.Zimanov consists that the state in the contract occupies spe-
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cial position ... participation of the state in the contract gives lo 
contract relations «an inequality in equality». It is really my opin­
ion. It was opposed by my opponent, declaring «any special role 
(state), any infringement of a principle of equality of participants». 
Unfortunately, he resorts to rough and inadmissible comparisons 
in an estimation of the role of the state in contracts. So, giving an 
example from my statement that «the postulate on equality of lhe 
sides in the contract assumes also equality of a recognition of the 
role of the state as the special subject in these relations», he writes, 
that he «involuntarily is occurred with the well-known phrase from 
futuristic novel of Orwell «Farmyard»: «All animals are equaL but 
pigs are a little bit equally». Here comments are not necessary. 
I shall tell only, that my opponents are too hot-tempered and arc 
too conservative in sights, that they cannot understand that avail­
able reality in a life and in legal constructions that the recognition 
of equality of the sides about contract relations that is uncondi­
tional, does not cross out, does not remove distinction of their in­
terests laying in motivation and in bases of these relations. They 
make working their vital beginning in aggregate with the normative 
circuit of the contract. 

It is impossible to confuse concept «legality» 
with forms of legality 

Sometimes it is difficult to argue when it is necessary to explain 
elementary installations and rules becoming axiomatic both in the 
theory of the right, and in practice of jurisprudence. In diligence to 
prove a policy of foreign companies <<not to let» Kazakhstan in 
«numbers» even on the same common conditions that exist for 
others, my opponents, more truly, advocating lawyers on the ~ide 
of foreign investors go on obvious fault arguments freely or 
involuntarily. M.Suleimenov writes: «In the article of academician 
S.Z.Zimanov it is formulated and is actively propagandized very 
original approach to concept «legality». By his opinion, it is expressed 
that I divide legality on primary and secondary. «It turns out. -he 
shows, - that one legality is higher another, and legality contract is 
possible to ignore simply ... Legality cannot be primary or secondary. 
legality is uniform» (p11ge 27). 

Here different cogitative forms arc fallen down in one heap. First, 
my opponent had mixture of concept «legality» with forms or le­
gality. It is inadmissible for the researcher. Concept «legali t v,, ~:s 
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any concept, the category is abstract, expresses essence of the de­
termined phenomenon in aggregate, its common law. At the same 
time legality has various subject forms or the kinds concerning to 
various spheres. the sites ·of a real life adjustable by norms of the 
law. In this case the question is about real life of legality: the ratio, 
role and place of concepts «legality» and its forms should be con­
sidered and they can be thought and are correctly understood with­
in the framework of distinction of subordination of concepts «ab­
stract» and «concrete». Second, it is necessary to explain, that the 
world of empirical, concrete forms and kinds of legality is not cha­
otic and there is no simply their congestion. It can be systematized 
and ordered by its importance, place, formation, as well as laws. 
There is a hierarchy in construction and in system of legality ,just 
as in system of laws: the con3litution, laws and lawful certificates. 
Yes, it turns out, that one legality on a ievei and sphere of regula­
tion is higher, than another it is a reality which exists irrespective of 
our perception and which cannot be ignored. 

I expressed in the articles and I express now: obligations and the 
responsibility of the state in preservation and strengthening of a 
resource-energy basis of the economy established by the Constitu­
tion and laws of the republic. are not limited to frameworks of time, 
represent an initial both fundamental legal and political basis of its 
activity. They are realized in concrete legal relations, including in 
particular field of the transaction on mineral resource use. Con­
tracts on mineral resource use, with in detail developed «internal» 
system of normative regulation of attitudes the subject - object, do 
not cover and do not replace the legality developing on the fact of 
participation of the state in them, as carrier of competences of au­
thority concerning the property. The legality connected to frame 
conditions of the individual contract, is secondary in relation to the 
legality formed by competences and right of the state. It is installa­
tion of const1tutional-kgislative, and in its frameworks are neces­
sary to consider and verify with it the arisen and arising available 
legal reiations connected to contracts on mineral resource use. 

About differentiation of public and private law 

In my article the question about the differentiation of public 
and private law, sphere and a niche of their action in legal space 
specially was not put. It was considered only with reference to struc-
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ture of the legal relations arising between the state and its compe­
tent body on the one hand, and the foreign contract companies. 
developing oil fields - with another. ! proceed that en these relatirrns 
there are the beginnings and norms of pri·;ate and pubb: law, norms 
of the Civil code ar:d state !aw because the1e are invohed as i:he 
state and not state iegal people, and especially absolutization of one 
of them is notj ustified. My opponents adhere to an opposite posi­
tion because it is more convenient to protect interests of lobbied 
foreign investors. M.Suleimenov in a context of discussed problem 
writes: «Last years I and professor J .Bassin conduct struggle for 
differentiation of principles of public and private regulation». In 
his opinion, the sphere of mineral resource use represents monopo­
ly of private law. [n addition. the sites of aci:ion of public law !Je­

come the actions of norms of private iaw. Confirming the result:' h:: 
makes his own interpretation and writes· "BY virtue of U1e Law 1m 
normative legal certificates in case of the contradiction between 
the law concerning to sphere of public law (for example, the law on 
licensing) and the law concerning to sphere of private law (the Ci vi! 
code), will operate the last one» .A.II •hese statement are shown to 
prove «legality» of the position of foreign contract oiganizations. 
He has summarized: «Any distinctions between public and pri'1ar1~ 
Jaw cannot justify legitimacy of infringement of Jaws (private)» 
The Law «About oil» and «About national security of the Repuhlic 
of Kazakhstan» as it is fixed in them, occupies priority positio:~ in 

the legislation, except for those legislations, which concerr; r., 
spheres of defensibility. ecological safety Jnd public heaith ser, i•: -
es. 

Here it is necessary to make some important deviation for a.k­
quate understanding of bases ll.nd interpretation of positions of rn · 
opponents. I know that the majority of my opponents adhere to so­
called normative sights in Jaw. It is suitable for student's audie111:e 
with initial knowledge and especially for applied j urisprudenc•: l 1 

is of little use for cognitive and analytical work in a science of :r,,· 
The essence of this method consists that the knowledge about 1 he 
law entirely based on interpretation of its norms, expresses that 
makes condition and existence of these norms, i.e. is limited to their 
normative frameworks. It means that at such approach, life cycle or 
the law, which is the main thing in its applicability, remains outside 
of the field and interests of the researcher. It also affects in argu­
ments of my critics. Absolutization of the Civil code of the RK. its 



separate norms by them and attempt to consider developing and 
arising complex of political-legal, economic - legal relations be­
tween the state and foreign investors from the position of these 
norms cannot give a true picture of these relations. Such method is 
defective and poor in the cognitive purposes. In official notes and 
materials announced by representatives of the foreign companies 
at negotiations in the Kazakhstani competent bodies, their theses 
and substantiations coincide with the position of my public oppo­
nents in many respects. 

My opponents also recognize that «the right for mineral resource 
use is a property right», and contracts on mineral resource use con­
cern to property right, and «the state does not have any property 
competences on contract organizations property transferred by it». 
Generally it is illogically and incorrectly that the state which is the 
proprietor of mineral resource and which will is shown on the basis 
of the contract on mineral resource use and asserts itself as one of 
the sides in contract relations, contrary to them and these facts it 
appears deprived property competences in these relations. It is equiv­
alent to declare white as black, clear as foggy. 

Any transaction, including the contract on mineral resource use, 
is the civil-law certificate in the sense that the sides are equal and 
independent from each other, anyhow pursuing property interests 
and consequently, relations between them at the same time are 
material-legal converges. From this correct position is always made 
wrongful and wrong conclusion by essence and form and arising 
relations are extremely private - legal and adjusted only by norms 
of the Civil code of the republic, in their frameworks. Thus real 
existence of contract relations is ignored in which the subjects bur­
dened by immanently different interests and the legal individual 
characteristic converge unequal under the status and competence. 
Participation of the state with administrative, control-imperious 
functions in the contract on mineral resource use changes essence 
and influences of these relations - the private legal relation becomes 
covered by relations of public law. To distinguish private law and 
the public (state) law is possible, but their opposition is completely 
unacceptable, if the state participates in the transaction as one of its 
parties - subjects. Thus by virtue of the fact of participation of the 
state arising relations in the most part are state, in other words, 
public - legal. Practically it is defectively, and the opinion that prop­
erty relations are exclusive object of private law in which there is no 
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place for public law even then when the state and its authorized 
bodies participate in them is theoretically incorrect. 

Instead of conclusions 

The state in contracts on mineral resource use, concluded with 
foreign investors irrespective of whether it owns or does not own a 
share in a package of the project (shares), acts both in a role of the 
participant of these contracts, and in the person peculiar only to it, 
roles of the carrier of administrative function and the guarantor of 
legality in contract relations. The postulate is based on that not the 
contract is above the state, and on the contrary, the state is domi­
nant, «master» in concrete relations on mineral resource use. «In­
tervention» of the state in them is carried out within the framework 
of the legality determined both concrete conditions of the contract 
and the lawful status of the state. 

Equality of the sides in the contract on mineral resource use, as 
well as in any other transaction, cannot be used as argument for 
non-recognition or even denying of an immanent special role of the 
state participating as one the sides in the agreement. Participation 
of the state in the contract when other side in it is not state struc­
ture, irrespective of national or foreign, gives to contract relations 
«inequality» in equality. The postulate on equality of the sides in 
the contract assumes also equality of a recognition of role of the 
state as the special subject in these relations. 

The object of contract relations is the oil being strategic raw 
material and the basic components of macroeconomic of the re­
public, predetermines place and role, obligations and the responsi­
bility of the state in these contracts on mineral resource use. About 
motives of policy of the foreign contract companies united in a con­
sortium, «not to et» the republic of Kazakhstan and its company, ir 
is not difficult to guess ... 

My idea and logic of arguments around the discussed question 
are reduced to the following evident circuit. We admit that the trans­
action on mineral resource use is made between the state (its autho­
rized body) and the foreign companies (their consortium, the gen­
eral contractor). Could the state - the proprietor of object be the 
owner of a part in a package of the project level with other contract 
foreign companies? This question is supposed and considered axi­
omatic, and there is no interdiction in realization of the investment 
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from means of the state budget in the Law «About investments», in 
the Law «About foreign investments». We shall assume now, that 
the share holding on mineral resource use completely is in hands of 
the contract foreign companies. Whether the state as the proprietor 
of mineral resource and as the customer can interfere into the num­
bers of these contract companies to part forcibly and press them to 
create an empty seat in a share holding that it to occupy most? No, 
cannot, this already illegal intervention, is infringement of stability 
of the law and legality. Other case: one of the contract foreign com­
panies at the will, by virtue of any circumstances, leaves a consor­
tium and declares sale of the share in the project. According to con­
ditions of the contract, other participants of the contract possess 
the priority right for purchase of this share. They agree to it and 
conclude corresponding agreements on it. The state here «interferes» 
with these relations and declares desire to get this exempted share 
in the project. The companies united in a consortium, do not want 
it and oppose to this in the most serious image, resulting a number 
of indirect legal arguments of common economic and political rea­
sons, even threatening if the question will be solved not in their 
advantage to submit the case to the internationalj udicial organiza­
tions. Thus their arguments are: the contract does not provide pur­
chase by the state of shares - a share in the project: In the contract 
the priority right of the participating contract companies to get a 
share of shares in the project of the leaving partner is stipulated. All 
this is not challenged by anybody. But it is impossible to mix rela­
tions inside the contract companies with relations between the state 
and contract organizations. In this case there were relations between 
the state and the contract companies, directly not stipulated in arti­
cles of the contract on mineral resource use which, however, lay on 
a legal field of relations between them for they are stipulated in the 
laws having priorities in relation to rules of law of «internal» appli­
cation. Thus, the right of the state to get a share in the prqject, 
exposed on sale, not only is lawful, but also is unconditional, non­
conflict from the point of view of legality. 



EW.E PA3 06"1HBECTOPAX111KOHTPAKTAX 1 

Mo11 CTaTb11: «KottTpaKT Ha He,!1,ponoJlb30Bamte» ( «lOp11J1Htiec­

Ka5l ra3eTa», 2004. 26 Ma5l.) I1 «l1HBeCTOpbI I1 KOHTpaKTbI» («Ka3aX­

CTaHCKa5l npaB,!l,a», 2004. 28 Ma5l.) l1 BOilpOChI, IlO,!l,H5lTbie B HHX, B 

CB5l3l1 c HecprnHbIMH onepauHHMH B Pecny6JlHKe, BhI3BaJll1 Heno.u­

JJ.eJlhHhIH l1HTepec 11 oTBeTHYIO peaKUHIO KaK cpe.n.11 npe,!1,CTaBHTe­

Jletl 11HOCTpaHHbIX IlO)lp51,UHbIX KOMilaHHH, TaK 11 cpe.u11 Ka3aXCTaH­

CK11X y'leHbJX-IOpl1CTOB 11 311BOKaTCTBYJOW11X KOHTOp. O.u1rn 113 Bl1Jl­

HbIX )!(ypHaJIOB CTpaHbl «IOpHCT» OTKpbIJl .Ul1CKYCCl1!0 BOKpyr yKa-

33HHblX CTaTeil 11 ony6m1KOB3Jl p5I)l CTaTett, 3aMeTOK c y'laCTl1eM 

B11.UHbJX npo¢eccopon-10p11crns - M.K. Cynet!MeHoBa, JO.r. Ea­
c11Ha 11,rrpyrnx (N9NQ 7, 8, IO 11 I I, 2004 r.). ,UaHHa51 CTaTb515lBJ15leT­

cH npo.uo.TJ)KeH11eM o6MeHa MHeHl151Ml1 11 BMeCTe c TeM OTBeTOM Ha 

Kp11Tl1'leCKl1e 3aMetiaHl151 MOl1X OililOHeHTOB. 

HecpTb - cTpaTerntiecKoe Cbipbe 11 rnasHeilwee 6oraTCTBo Pec­

ny6J111K11. CospeMeHHoe cocT051HHe 11 6y.uymee Ka3axcTaHa, Haxo­

ll51W:eroc5l Ha nepeXO,LIHOM 3Taile c MHO)KeCTBOM npo6JJeM BHyTpeH­

Hero 11 BHeurnero 06ecnetieJ-1115!, so MHOroM CB5!3aHbJ c pa3pa6oT­

Kot'i HecprnHbIX 1v1ecrnpo>KlleH11tl, oco6eJ-IHO Ha KacrmtfcKoM wen1>­

¢e. B HX OCBOCJ-11111 3J-Ialfl1Te.TJbJ-Ia 11 )la)!(e M3CWTa6Ha pOJJb 11HOCT­

paHHhlX 111-IBeCTOpOB 11110LlP51LlHblX KOMJlaHl1H. rocy.uapCTBO Ka3ax­

CTaJ-I Hy>KJ1aCTC5! B 11HOCTpaHHOi1 11HBeCT11Ul111 11 3al1HTepecoBaHO B 

co3,naH11H tteo6xo.u11Moro 11 HaJJ.JJe)!(alUero 3aKoHo,naTeJJhHOro, no­

J111Tw1ecKoro 11 pa3pellll1TeJJbHOro KJIHMaTa JJ.JJ5! HHOCTpaHHblX HH­

BecTOpOB. O.uttaKo np11 3TOM o65!3aTeJJbCTBa rocy.uapcrna He MoryT 

6bITb o.nttocrnp0Hm1M11. Otto o65!3aHo Ha 33KOHHbIX octtoBaHH51X 

3alUl1W3Tb HaUl10HaJJbHhle l1HTepecbI CTpaHhl, 6e3 ymep6a 11HTepe­

caM l1J-IOCTpaHHbIX Il0.UP51Ll'll1KOB. 06ecnetieHHe 6aJJaHca 11HTepe­

COB CTOpOH B KOHTpaKTax H CJJe.uosam1e MOpaJibHOMY Ilpl11-IUl111Y 

cnpaBeJJ.JJl1BOCTH B pacnpeLLeJJeJ-11111 llpO!lYKUl111 He¢Te.uo6b1tI11 c yt!C­

TOM 11 B KOHTeKCTe oco6oro CTaTyca rocy.uapcrna, KaK sepXOBHOro 

I CraThll c He60JJhillHMll COKpa!UCHHJIMl1 ony6JUIKOBaHa B raJere «KaJaXCTaH­

CKaSJ npaBLia». 2005. 3 cjJeupamJ. 
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co6crneHH11Ka Hell.p 11 apeHll.Oll.aTeJrn, npencraBJHIIOT aKTYaJibHbie 

BonpOCbl B KOHTpaKTHblX OTHOwemrnx. 

HaqaJio u npe,Il.MeT nucKyccuu 

Eynyiu1 conpencenaTeJieM oprKOM11Tera no nonrornBKe 11 11po­

BeLI.eH1110 Me)[()J.yHapO)J.HOH Hayirno-npaKT11Y:eCKOH KOHcpepem-11111 

«3aKOHOLI.aTeJibHOe perym1posam1e 11 rocyLI.apcrneHHaH pernaMeH­

rau,1151 HecprnHhIX 011epau1111 Ha Ka3aXCKOM ceKTOpe Kacn11I1cKoro 

MOpH», npoxo)J.11Brnel1 B AnMaTbl 23-24 asrycra 2003 roLI.a noLI. 3rn-

1l.OI1 Ka3axcKoro aKaneMw1ecKoro yH11Bepc11Tera, yYacrnyH B 0606-

meH1111 MaTepl1aJIOB KOHcj:lepeHI.J,1111, MHe np11XO)J.l1Jl0Cb flOMep)l(aTb 

11)],e!O 06 aKryaJibHOCTl1 l1 0 nepcneKTl1BHOCTl1 11CCJie)J,OB3Hl151 npo-

6neM, CB513aHHblX co cTarycoM 11 MecroM rocyLI.apcrna B ccj:lepax 

OTHorueHl1M CMewaHHb!X npeLI.npl151Tl1H (CTI) 11 l1HOCTpaHHbIX npell.­

npl151Tl1H (MTI) B Hecj:lrnHoti OTpac1111. TaKa.sI nocrnHOBKa B norneLI.­

H11e ro)J.bI np1106perana KaK TeopeTw1ecKoe, raK l1Bee6011brne npaK­

THY:ecKoe 3HaY:eHHe. 11 B TO )Ke BpeM51 npo611eMa 3Ta 6b111a orneT­

crneHHa.sI l1 TOHKa51 B KOHTeKCTe onpe)J,eJieHl151 l1 Bb16opa npc)J.eJIOB 

«BMernaTeJibCTBa» rocy)J.apcrna B )J,eJia l1HBeCTOpOB Boo6me, 11HOCT­

paHHbIX flO)J.p511l.HblX KOMfl3Hl1H B oco6eHHOCTl1. Tip11 3TOM 6b!JIO 

apXHBa)!{HO l1 CJiell.OBaJIO LI.yMaTb 0 pa3yMHOM o6ecneYeHl1l1 33KOH­

Hb!X l1 MaTep11aJibHb!X l1HTepeCOB 11 rocy)J.apcrna, 11 11HBecropOB B 

COOTBeTCTBl111 c 33KJI!OlJeHHb!Ml1 KOHTp3KTaMl1. Tipo6JieMa 3Ta CKopo 

np1106pe11a KOHKpeTHO-npe)J.MeTHYIO cpopMy l1 BblWJia 113 0611acrn 

06m11x paccy)[()J.eH11!1 l1 nocrnHoBoK. KaK coo6m1111a neYaTb, OLI.Ha 

113 no)J.p5IJJ.Hb!X 11HOCTpaHHblX KOMnaHHH, yYaCTBOBaBwaH B pa3pa-

60TKe OLI.HOro KpynHoro HecprnHoro MeCTopo)l()J.eH115! HecpTH Ha 

np11Kacn11iicKOM weJibcj:le, 06b.sIB1111a o npo)la)!{e cBoeii )J.01111 B na­

KeTe npoeKTa. TIO 3aKOHY OHa Morna npo)J.aTb JII060MY cy6beKTY, 

HO cornacHo YCJIOBl151M KOHTpaKTa Ha 3TO Tpe60BaJIOCb cornac11e 

J.J.pyrnx yY:aCTH11KOB KOHCopu11yMa, COCT051II.J,ero B JJ,aHHOM CJiyY:ae 

l13 0)].HHX 11HOCTpaHHblX flO)lp51)].HblX KOMflaHHH, a TaK)[(e 0)].06pe­

Hl1e (caHKu1111) rocy)lapcrna-co6crneHHl1Ka. focyLI.apcrno Ka3ax­

cTaH caMo pernHJio np1106pecT11 - Kyn11Tb 3TY nomo B naKeTe npo­

eKTa, BblCTaBJieHHYIO Ha CB060)J.Hy10 npo)J,a)l(y. Bo3Hl1KJia CHTya­

Ul151, np11 KOTopotf rocy.IJ,apcrno Ka3aXCTaH Morno CTaTb y<iacTHH­

KOM B pa3pa6oTKe yKa3aHHOro Hecj:lnrnoro MeCTOpO)l()J.eHH51 Hap51-

J.J.Y c 11HOCTpaHHb1Ml1 fl01l.P511l.Hb!Ml1 KOMfl3HJ.151MH, B TOM lJHCJJe H TaM, 

r)J,e nocJie)J.HHe )J.0 3TOro BpeMeHH 6b!JIH MOHOf!OJibHbIMJ.1 co6CTBeH-
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HMKaMtt. B 3arnHYBlllttXCH neperosopHhIX npoueccax no 3TOMY son­

pocy KOHCoputtyM, fOJJOCaMJ111HOCTpaHHhlX fl0,Up5UJ.Hh!X KOMflamiH, 

npttJlep)J(ttBaJJcH JJl1Hl111 11 non11r11K11 «He nymarh» rocy)lapcrso 

KaJaxcraH B cso11 pH.II.bl 11 lJT06hI OHO He 6brno OJlHHM 113 yqacrH11-

KOB pa3pa6orK11 Mecropo)!()leHH51. 

f1po611eMa 3Ta no11yq1111a JlaJJhHeHlllee ocJJO.)l<HeHtte B CBH311 c 

npHHHTtteM BepXHeti f1anarow napnaMeHTa - CeHaTOM B Hal!ane 

anpe11H 2004 ro)la .I1.ono11HeH11e K crarbe 71 YKaJa CTpe3tt)leHTa PK, 

11Me10mero c1111y 3aKoHa, «0 He)lpax 11 He)lponoJJh30BaHtt11», ycra­

HaBJJttBaIOmee np11op11rerHoe npaso rocy.I1.apcrna np1106peraTb 

)lOJllO B naKeTe npoeKra Ha He)lp0f10Jlh30BaHtte. Crarhtt MOM «KOH­

rpaKT Ha He)lponoJJb30BaHl1e», «HHBecropbl 11 KOHTpaKThl», CTal3-

w11e)lMCKYCCl10HHhlMl1, 6bIJll1 flOCBHIUeHbl paCCMOrpeHMIO npttKJJaJl­

HblX 11 CB.H3aHHhlX c Hl1Ml1 reoper11qecKJ1X BonpoCOB rocy)lapcTBeH­

HO-npaBOBOH ccj)epbl OCBOeHHH Hecj)rnHb!X Mecropo)!()leH11i1. B HlfX 

npOBO)ll1JlaCh H,UeH 06 «eCTeCTBeHHOCTl1» 11 npaBOMepHOCTl1 npttT51-

3aHH51 rocy)lapcTBa KaK BepXOBHOfO co6cTBeHH!1Ka He)lp, «apeH)lO­

)laTeJJH» 11 «3aKa3lll1Ka», 6bITb yqacTHl1KOM pa3pa6oTKl1 Hecj)THHOro 

Mecropo)!()leH115I Ha csoeti repp11rop1111, HapH,ny c .Il.PYfl1Ml1 no.I1.pH11-

HblMl1 opraHH3aill'!51Ml1, B TOM llHCJle 11 11HOCTpaHHbIMl1 . 

.I(Ba no.uxo.ua - .usa pa3HhlX MHeum1 

K a11cKycc1111 B OTKpb1row neqar11 npemuecrsosan11 a11n1101v1a­

r11qecK11e 1111Hb1e lllarn npe.ucras11re11eti rocy.uapcTB, opraH11Jau1151-

Ml1KOTOpb!X51BJIHJJl1Cb 11HOCTpaHHbie I10JlP5UI.Hhie KOMnaHl111, a TaK­

)J(e a.us0Karcrny1om11x 11x KOHTOp. B HHX yrnep)!()lanoch o TOM, YTO 

JaHBKa KaJaxcraHa 11MeTb JlOJIIO B naKere npoeKra no ocsoem110 

Mecropo)J(,ll.emrn Hecj)n1, KOTOphIMH npe)!()le MOHonoJibHO BJJa,llem1 

11HOCTpaHHbie KOMnaHl111, no 11X MHeHHIO, «HaHeCeT yiuep6 11HBec­

T11U110HHOMY KJJl1Mary B pecny6JI11Ke 11 .uosep1110 HHBecrnpoB Ka­
JaxcraHa B np11BJieqeHl1I1 11HOCTpaHHbIX l1HBecr11u11ti», «yBeJil1lfHT 

creneHb p11cKa OCHOBHhIX Hecjne)l06bIBal01Ul1X KOMnaHttti B rocy­

.uapCTBC», 3TO 51K06bl - «BMewaTCJibCTBO rocy.uapcrBa» BOnpeKM 

JaKoHaM phlH04Hoi1 3KOHOM11Kl1. TaKoti peaKu1111 MO)J(HO 6bL10 

O)!(l1)laTb. 5IBJiem1e 6bIJio Hosoe. 0Ho, pa3yMeerc51 Jarparnsano B 

TOH 11Jll1 l1HOH Mepe l1HTepecbI HHBecropOB 11 Hapywano CJIO)J(l113-

IllYIOC51 cxeMy' BepHee CT11Xl1!0, BHYTPl1KOHTpaKTHblX OTHOIIJeHltif, 

B Koropb!X .UOMHH11posan11 11HocrpaHHb1e l1HBecropbI. Bro )Ke Bpc­

MH TaKaH flOCTaHOBKa 6bIJia ecTeCTBeHHOH 11 3aKOHOMepHOH. 0Ha c 
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Heo6XO,lJ,HMOCTbIO Bbl,11,BHraJJaCb CaMHM X0,11,0M pa3BHTH51 HHBeCnl­

UHOHHO-KOHTpaKTHbIX OTHOWeHl111 B 06Jlacn1 He,11,ponOJ1b30B3Hl151 

11 ypoBHeM nporpecca rocy,11,apcrna Ka3axcTaH, JJ.OCTl1rHYThIM HM B 

3KOHOMWiecKoi111 cj:J11HaHCOBoi1 ccj:Jepax KJJ.3HHOMY nepHOJJ.y. B 3TOl1 

nocTaHOBKe npe)!(Jl,e Bcero peYh 11,11,eT o JJ.BVDKeH1111 no nyT11 K o6ec­

ne'leHmo 6aJJaHCa H c6aJ1aHc11poBaHHOCTl1 11HTepecoB K3K 11HBec­

TOpOB, TaK H rocy,11,apcTBa, srnmrnweroc51 BepxoBHbIM co6crneHHl1-

KOM He,11,p 11 apeHJJ,o,11,aTeJleM. Op11 3TOM 3aKOHHOCTh 11 11cnoJ1HeH11e 

ycJlOBHit KOHTpaKrn B l13MepeHl151X pa3yMHoro noH11Mamu1 ocrn­

IOTC51 He3bI6JleMb!Ml1. 

Mo1111J1,e1111 OCHOBHbJe BonpOCbl, Ha KOTOpbie 51 XOTeJl OTBeTl1Tb 

11 rro KOTOpbIM l13J10)1.(11J1 CBOe Bl1,lJ,eH11e, CBO,l1,11J111Cb K CJle,11,yIOI.UeMy: 

a) rocy,11,apcrno Ka3axcTaH, 1aKJ1IOYa5! KOHTpaKT Ha HenponoJlh30-

BaH11e c l1HBecrnpaM11, 6YJJ.Y'll1 paBHbIM napTHepoM c nocJ1e,lJ,Hl1Ml1 

B KOHTp3KTHbIX OTHOWeHl151X H Hec51 OTBeTCTBeHHOCTb 33 BbinOJl­

HeHHe 11X YCJ10Bl1H 11 CT3611JlbHOCTb, B TO )Ke BpeM51 OHO peaJ1113yeT 

CBOIO KOHCT11TYU110HHYIO 11 cj:JyHKU110HaJlhHYIO npaBocnoco6HOCTb 

KaK Bh1pa311TeJ1h ttHTepecos 6e3onacHoCTH HaceJ1eH115! 11 rocynap­

CTBeHHOCTl1. B 3TOM COCTOl1T ero oco6oe MeCTO B KOHTP3KTHblX 

OTHOIIleHl151X; 6) npaBo rocy,11,apcTBa np1106peT3Tb lJaCTb 3KU11H l1Jll1 

JJ.OJlIO B naKeTe npoeKTa no pa3pa60TKe Hecj:Jnrnoro Mecrnpo)!(Jl,e­

Hl151 CJle,11,yeT paccMaTpttBaTb B KOHTeKCTe ero fIOJ111Tl1KO-npaBOBO­

ro CTaTYCa 11 KaK nepsoe npauo, np11Ha,l1,Jle)!(a1.Uee eMy cpen11 paB­

HhIX B KOHTpaKTHblX OTHOilleHl151X; B) Ha,lJ,O pa3JIH'laTb rpaHH MeJKJJ,y 

BMemaTeJibCTBOM rocy,11,apCTBa B KOHTpaKTHbie OTHOIDeHHSI no 33KO­

HY u BMemaTeJibCTBa rocyllapCTBa sonpeKu 3aKoHa u 3aKOHHOCTH. 

CTp11rn3aH11e rocyJJ.apcrna Ha np1106peTeH11e ,11,01111 B naKeTe npoeK­

Ta, BhICTaBJleHHOit Ha npo,11,a)!(y ecTh ero np11op11TeTHoe npaso no 

33KOHy; r) B KOHTp3KTHblX OTHOWeHl1S!X oco6eHHO B He¢rnHoit OT­

paCJ111 B3)1.(Heitl1111M UOCTOSIHHO Ll,eUCTBYIOIUHM <l>aKTOpOM SIBJISl.eTCSI 

no3TanHoe o6ecne'leHue 6aJiaHca u 6aJiaHcuposaHHOCTH HHTepecoB 

KaK rocy)J.apcrna, TaK u HHBecTOpos. CTpe11MymecrneHHoe npaBo 

rocy.uapcrna rrptto6peTaTb .UOJlIO B naKeTe npoeKTa Ha pa3pa6oTKY 

He¢nrnoro MeCTOpO)!(Jl,eHl1S! HaXO.U11TC51 B paMKax .uetfCTBl151 yKa-

33HHOfO ¢aKTopa; .u) B KOHTpaKTHhIX ornowemrnx Me)!(Jl,y rocy­

.uapcTBOM 1111HOCTpaHHhlMl111HBeCTOpaM11 nepBOCTeneHHOe 3Hal!e­

HHe ttMeIOT Hap51,11,y c npaBoBhIMl1 11 MopaJibHbie acneKTbI pacnpe.II.e­

JieHH.H npOJJ.YKIJ,HH. 

B no.uxoJJ.e K yKa3aHHhIM BonpocaM 11 B pacwHcj:JpoBKe 11x co­

.uep)!(amrn: B KOHTeKcTe pom111 Mecrn rocy,11,apcrna 1111ttocTpaHHbIX 
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no)].p51)].Hb!X KOMnam1ti B KOHTpaKTHbJX OTHomemrnx B He¢nrnotl 

OTpaCJJH yl!aCTHHKH )].11CKYCCJ111 cymecrneHHO pa30ll1JJl1Cb BO MHe­

Hl151X. OnHa rpyrrrra Bo rnaBe c rrpo¢eccopoM M.K. CynetiMeHo­

BbIM BbJCTYITHJJa rrpOTHB MOHX OCHOBHblX ITOJJO)J(eHHti, )].0Ka3b!Ba5l 

HK06b! HerrpaBOMepHOCTb 11 He060CHOBaHHOCTb caMoti ITOCTaHOB­

KH BOrrpoca 0 rrp1106peTeHHl1 (ITOKYITKH) rocynapcTBOM JIOJJH B rra­

KeTe rrpoeKTa, HaXO)].HBWerocH B apeH)].HOM co6CTBeHHOCTl1 HHOCT­

paHHbIX ITOJIPHJl.Hb!X KOMITaHHM, l1 OTBepraJJa rrpe11MymecrneHHOe 

rrpaBo rocynapcrna B TaKott cneJJKe rrepen npyrnM11 noKyrraTeJJHMH. 

J1ue11 l1 cxeMa )].OBO)].OB 3TOM rpynITbl Ka3aXCTaHCKl1X !Opl1CTOB rro­

lfTH COBITaJiaJJl1 c l10311Ul15!Ml1 a)].BOKaTCTBYIOllll1X KOHTOp 11 JJHU, Ha­

X0)].5!1Ul1XC5! Ha CJJy)l(6e HHOCTpaHHblX l10)].p5!)].Hb!X KOM!1aHl1M l1 J1H­

BeCTOpOB. B rro)].Jlep)l(KY Haw11x 110311u11i1 B n11cKycc1111 cB011M11 rr11cb­

MeHHbIMl1 OT3bJBaMH, npencTaBJJeHHbIMH B Hau110HaJJbHYIO Km1-

naH11IO «Ka3MyHatifa1», no 11x rrpocb6e, Bb1crymu111113BeCTHbie npo­

¢eccopa-10p11cTbI B.H. YBapoB, C.<ll. YnapueB, E.K. Hypne11con. 

B naHHOti cTaTbe paccMaTp11BaIOTCH ocHOBHbie )].OBOJl.hI 11 rroJio­

)l(eHl15! MOHX OilITOHeHTOB, onpaB)].b!BaIOlU11X !10Jll1Tl1KY «He rrymaTb» 

rocynapcrno Ka1axcTaH B PMhI coo6ruecrna 11HOCTpaHHhIX nonp5!.U­

HbIX KOM!1aHl1M, 06be.Ul1HeHHbIX B KOHCopu11yM. CTocKOJJbKY OCHOB­

Hble 11)].eH 3TOtt rpyrrrrbI ylfeHbIX 113JIO)J(eHbI B cTaTbe aKaneM11Ka M.K. 

CyJietiMeHOBa, c KOTOpbIMl1 Bblpa)l(aJOT cornac11e OCTaJJbHbJe ero 

CTOpOHHl1Kl1, Hawe BHl1MaH11e y.ueJieHO 60Jibll1e Kero apryMeHTa­

Ul111. 

Ba)l(HO oTMeTHTb, lfTO 3To rrepBbIM CJIY'-IaM 3a nocJie.uHee .uecn­

T11JieT11e, Kor.ua CTaTbl1 O.UHOro ITJiaHa, l10CB51J.UeHHbJe npo6Jiel\faM 

rocynapcTBeHHOCTH, rrpaBa 11 3aKOHHOCTl1 B CTpaHe CTaHOB5!TC51 B 

ueHTpe l10JieMl1Kl1 B OTKpbITOM netJaTl1 11 CTOJJKHOBeHl15! pa3Hb!X 

B3rJI5l)lOB 11 l10311U11M B ITOHCKaX HaylfHb!X 11 aJJbTepHaTl1BHbIX orne­

TOB Ha Hl1X. ToJJbKO TaKOM MeTO.U 51BJI5!eTC516oJiee rrpo.uyKTl1BHHM 11 

Heo6xo.u11MblM B l103HaBaTeJibHOM 11 HaylfHOM c¢epe B ITJJaHe co­

.ueticTBl15! pa3Bl1Tl1IO Pecrry61111K11, Ha ero rrepexo.uHoM 3Tarre. 

)l11cKyccm1 rroKa3ana, lfTO HaKOITHJIOcb HeMaJIO cJia6o ocneweH­

HbIX 11 6e3oTBeTHbIX rocy.uapcTBeHHo-rrpaBOBbIX rrpo6JieMHbIX BOIT­

POCOB B ccpepe rocy.uapcTBeHHO-rrpaBOBOro peryJI11poBaHl15! He(!)T5J­

Hb1X orrepau11ti, B 3am11Te 11HTepecoB 11rocy.uapcrna1111HBecTopoB. 

Otta TaK)l(e rroKa3ana Heo6xon11MoCTb no.urnnrnaHl151 ypoBH51 Hayc1-

Hoi1 Mb!CJil1 B o6nacrn rrpaBa .uo Tpe6oBaHHM, rrpe.Ub5JBJJ5!eMbIX 3KO­

HOMl14eCKl1M, cou11aJibHblM 11 noJil1Tl1l!eCKl1M pa3BHTl1eM Pecrry6-
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JUIKM. IlpMXOJJJITC51 npl13HaBaTb 11 rosop11Tb 06 OTCTaBaHl111 1111,a)l(e 

06 OTCTaJIOCTl1 HeKOTOpb!X Ba)!{Hb!X OTpac11ei1 HayK11 npaBa, MeT0-

11.0B no3HaHl151, np11MeHHeMbIX B Hei1, o npeo611anaH1111 B Hl1X y3Ko­

HOpMaTl1BHbIX B033pemri1, orpaHJ1l!eHHO fOJJ.HbIX 11.J151 npl1KJ13LlHOH 

10p11cnpy11.eHU1111 11 no"!TH He3cpcpeKTl1BHblX 11.J151 1103HaBaTeJlbHOH, 

aHaJil1Tl1"!eCKOH 11.eHTeJlbHOCTl1 B o6JiaCTl1 npaBa, CTOJlb Heo6xo11.11-

MOH 11 COCTaBJ151IOlll,eH OCHOBY 11011CKa 11 HaXO)!{JJ.emrn 6011ee 311.eK­

BaTHbIX OTBeTOB Ha B03Hl1K310lll,11e npaBOBbJe BOilpOCbl. 

IloJJHTHKO-npaBOBOH CTaTyc rocynapcTBa 8 KOHTpaKTHblX 

oTuorneHHRX ua ue11.ponOJJb1onauue 

Te, KOTOpble no cyTM He XOTHT 111111 He )!{eJlaIOT BMD.eTb rocynap­

CTBO B Kaqecrne y<IaCTHl1Ka pa3pa6oTKl1 HecprnHbIX MeCTOp0)!{11,e­

Hl1tt Hap5111.y c 11HOCTpaHHblM11 HOD.p51.11,HbJMl1 KOMJ1aHl151Ml1, opraHJ1-

30BaBllHIMl1C51 B Me)!{JJ.yHapOD,HOe HpeD.IlpH51Tl1C (MTI), TO eCTb He 

.uonycKalOT Mb!CJ111 0 B03MO)!{HOCT!1 peopraHJ13aU1111 IlOCJleD.Hero B 

cMernaHHoe npe.unp1151rne (CTI) c yqacrneM Ka3axcTaHa, BbICTaB­

JlHIOT PM D.OBOD.OB 11 06ocH0BaH11ti, npaBOBbIX 11 3KOHOMw1ecK11x, 

cpe.u11 KOTOpbIX Ha nepBOM nJlaHe CTOl1T CTaTYC rocy.uapCTBa. CyTb 

110HJ1MaHH5111Ml1 CTaTyca rocynapcrna CBOD.HTC51 K TOMy, "!TO KOHT­

paKT Ha Hecj:>Tb - 3TO 43CTHO-HpaBOBa51 C,JJ,eJlKa, a rocy,JJ,apCTBO ca­

MHM cj:>aKTOM 3aKJ1IO"!eHH51 HM KOHTpaKTa Ha HCD.POI10Jlb30BaH11e 11 

B Cl1J1Y 3TOro, CTaHOBHTC51 cy6beKTOM "!aCTHO-HpaBOBblX OTHOllIC­

Hl1H, CB060JJ,HblM OT Bcex o6513aHHOCTei111 OTBeTCTBeHHOCTH, KOTO­

pbie OHO HeCJlO D.O 33KJ110l!eHl151. KOHTpaKTa. y Ba)!{aeMbltt MHOIO HpO­

cpeccop M.K. Cy11etlMeHoB 3a51BJ151eT, « ... npaKTWJeCKH secb M11p 

nepeXOD.11T K npH3H3H1110 Toro, 'ITO rocy.uapCTBO, BCTyn<:rn 13 l!aCT­

HO-npaBOBbJe OTHOllieHl151, BbICTynaeT KaK 06bJ"!HbIH cy6beKT l!aCT­

HOro npasa, Tep5110llJHH CBOl1 BJlaCTHo-npaBOBbJe cpyHKUl111 11 npa­

BO Ha cy.ue6Hbitt MMMYHMTeT» ()J(ypHaJI «IOp11cT», 2004. NQ 7. C. 25). 
3To )Ke 3a611y)!{JJ.eH11e. B 3aKoHo.1l,aTenbHbIX aKTaX, oTHeceHHbIX K 

KaTerop1111 np11op11TeTHbIX, B l!3CTHOCTl1 «0 H3U110HaJlbHOI1 6e30-

naCHOCTH», «0 He.upax 11 HeJJ.p0110Jlb30BaHl111», «0 HecpT11», «06 3KO­

JIOfl1l!eCKOH 6e3onacHOCTl1» 11MeIOTC51 pa3D.eJlbl 0 HOJ1HOM0l!l151X 11 

cpyHKU1151X IlpaBMTeJlbCTBa 11 ero KOMneTeHTHbIX opraHOB no KOHT­

pOJIIO 11 ynpaBJieHMIO HecpT51HbIMl1 onepau1rnM11, HaXOJJ.5JIJJ}lM11C51 B 

apeHD,HOH co6cTBeHHOCTl1 Hau110HaJibHblX 11 HHOCTpaHHbIX 11011.PHD.­

HbIX opramnau11i1. 

B coorneTCTBHH c YKa30M Tipe311D.eHTa Pecny6JUIKl1 Ka3aXCTaH, 

HMeIOllJl1M Cl1JIY 3aKOHa, «0 He,JJ,pax 11 He,D.pOHOJlb30BaHl111» TipaB11-
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TeJibCTBO «Onpe,11,emreT KOMneTeHTHblH opraH no 3aKJ110l.feHl11D H 

11cnoJIHCHl1IO KOHTpaKTOB Ha He.nponoJib30BaH!1e» (n. 10 CT. 6). 
B rno10 oqepe,11,b, koMneTeHTHbrtl opraH ocywecrnmreT B q11cJie npy­

rnx 1a,11,a4 «MOHHTOpHHr 11 KOHTpOJib 3a co6JIJO,ll,eH11eM ycJiom1ii 

KOHTpaKTOB COBMCCTHO c rocy.uapcTBeHHbIM opraHOM no 11cnOJlb-

30BaHHIO 11 oxpaHe HC,11,p». OH o65naH «B xo,11,e cBoetl ne51TeJ1bHOCTl1 

no 1aKJI104em110 1111cno11HeH1110 KOHTpaKTOB o6ecne411BaTb co611ro­

,11,emie l1HTepecoB Pecny61111K11 Ka1axcrnH» (nn. 5 n. I. 11 nn. I n. 2. 

CT. 8). Do.Up51./l.lJl1K, HC3aBl1Cl1MO HaUl10HaJ1bHbIH OH HJll1 l1HOCTpaH­

HblH, He TOJ1bKO .ll.0J1)({eH CJ1e,ll,OB3Tb YCJ10Bl151M KOHTpaKTa, BMeCTC c 

TeM OH o65133H «npOB0,11,l1Tb Hecj.JT51Hble onepau1111 B CTpOroM COOT­

BeTCTBl111 c 1aK0Ho,11,aTeJ1bCTBOM Pecny6JI11K11 Ka1axcrnH, co6mo­

,11,aTh Tpe60BaH115! no oxpaHe oKpy)({aJOweti np11po.uHotl cpe.rrb1 11 

Heap» (n. 3 CT. 41 Y Ka1a Dpe111.ueHTa, 11Me10wero c1111y 3ar<oHa, «0 
Hecj.JT11»). 

Yw,ep6HOCTb no111u1111 MOl1X onnoHeHTOB COCTOl1T B TOM, 'ITO 

OHl1 KOHTpaKT Ha HecjJTb, KOTopa5! 51BJ151CTC51 CTpaTerw-1eCKl1M pc­

cypcoM 11 ycTOeM MaKpo3KOHOMHKl1 Pecny61111K11, paccMaTp1rna10T 

KaK cornaweH11e, B caMoM ce6e 3aMKHyToe, peryJI11pyeMoe TOJ1bKO 

COOTBeTCTBYIOlllHMH CTaTh51Ml1 rpa)K.lJ.aHCKOfO KO)leKCa, a DOJIO:>Ke­

HHe 11 ponh rocyJJ,apcrna, ero ynonHoMol.feHHoro opraHa B 3T0\1 

KOHTpaKTe onpe,11,eJ15llOT B paMKaX 3THX CTaTeH 11 CB0)151T K HHM. CT pl! 

TaKOM no.uxo,11,e, ,ll,J151 Hl1X HeT pa3JJWIH51 B npe.uMeTHOH ueHHOCHI 

o6neKTa cornawemrn, o.uHo 11 TO )({e, l.fTO He.Upbt - HecjJTb 11 l!TO. 

Hanp11Mep, napa 6awMaKOB. B cTaTbe 51 n11can, lJTO rocy.uapcrno KaK 

co6crneHHl1K He,11,p 11 KaK cy6neKT-pacnop51,11,l1TeJib 3Toi1 co6crnc11-

HOCTb10, BCTyna51 B KOHTpaKTHble OTHOWCHH51 Ha He,11,ponoJ1b30Ba­

Hl1e B Kal.feCTBe O)IHOH 113 CTOpOH 3THX OTHOWeH11tl, OCTaBa51Cb nep­

Hb!M K Hl1M, BMecTe c TeM HeceT l1pean111yeT1a,11,a4y o6ecnelJeHirn 

rocy,11,apcTBeHHOH «60J1bWOH lleJ1CBOtl CTOJ111Tl1KH», CYTb l1 Tpe6om1-

Hl15! KOTOpOH 1acjJ11KCHpoBaHbl B p51)1e 33KOHOB 11BnepBylO01.Jepc)lb 

B 3aKOHe PK «0 Hau110HanhHOi1 6e1onacHOCT11 Pecny611111<11 Ka-
1axcTaH» OT 261110H5! 1998 r. B HeM c1<a1aHo: «B ue1151x 1am11ThI 11a­

u110HaJihHhIX HHTepecoB Pecny6JI11Kl1 Ka1aXCTaH, B TOM l.fl1CJJe co­

xpaHemrn 11 yKpennemrn npOMhIWJJCHHoro noTeHUttaJJa, rocynap­

CTBO c co6mo,11,eH11eM rapaHTHi1, npeJJ,OCTaBJ1eHHblX 11HOCT]JaHJ lb!~! 

11HBCCTopaM, ocyw,eCTBJI51eT KOHTpOJlb 3a COCT051Hl1CM 11CDOJlb30-

BaHl151 o6beKTOB 3KOHOMl1KH Ka1axcrn1-rn, HaXOJ151llll1XC51 B ynpaB­

Jiemrn 11Jll1 co6cTBeHHOCTl1 11HOCTpaHHblX opraHl13aUl1H 11 opra1111-

3aUJ.tH c 11HOCTpaHHbIM y4aCTl1CM» (11. 2 CT. 18). 3nt Tpe6oBaHIIH ll 
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o65naTeJibHOM nop51Ll,Ke yttHTbIB3IOTC51 KaK npH 33KJIIOtteHHl1 KOHT­

paKTOB no HCTIOJib30BaHHIO cTpaTer11ttecK11x pecypcos Pecny6JI11-

K11, TaK 11 np11 «BbinOJJHeH!H1 KOHTpaKTOH 11 KOHTPOJI5l 33 HX HCTIOJI­

HeHHeM» (rr. 3 CT. 18). 
0cHOBHoi1 Haw onnoHeHT M. CyJietiMeHoB B KaTerop11ttecKoi1 

cpopMe He BOCTIPHHHMaeT Hawe yTBep)l()leHHe 0 TOM, ttTO )]JI51 rocy­

napcrna Ka3axcrnH 11 )]JI51 KoMneTeHTHoro ero opraHa, BbICTyna10-

LUero OT ero 11MeH11 B KOHTpaKTaX c HHOCTpaHHblMH opraHH3aUl151-

Ml1 no pa3pa60TKe 11 OCBOeHHIO HecpT51HbIX MeCTOpO)l()leHHM, HMeeT 

KJIIOttesoe noJI11T11Ko-npasosoe 3HatteH11e HMeHHO 3aKOH PK 

«0 HaUHOHaJihHOti 6e3onacHOCTH Pecny6J1HKl1 Ka3axcrnH». OH, Ha­

o6opoT, Cttl1TaeT «COBepweHHO He o6oCHOBaHHb!Ml1 11 He HMelOIUl1-

~m HHKaKoro OTHoweHH51 K npo6JieMe ccbIJ1Kl1 Ha 3aKOH PK «0 

Hau110HaJihHOH 6e3onacHocT11 Pecny6JI11K11 Ka3axcTaH». IO.r. Ea­

c11H BblCK33bIBaeTC51 OCTOpo:lKHO OTHOCl1TCJibHO pOJ111 11 MeCTa 3a­

KOHa PK «0 Hau110HaJibHoti 6e3onacHocTl1 Pecny6n11K11 Ka3axcTaH» 

B onpeneneH1111 non11T11Ko-npasosoro crnTyca rocynapcTBa B KOHT­

paKTHbIX OTHOllleHH51X, 3aKJ1JOtteHHbIX c HHOCTpaHHblMH opraHH3a­

U1151Ml1, xoTH ctturneT B uenoM «y6enuTeJ1bHbIMH» nononb1 M. Cy­

.~ei1MeHosa ()l(YPHaJI «lOp11cT», 2004. Ng 8. C. 24-25). 
OT noH11MaHH5! cTaTyca 11 MeCTa rocynapcrna Ka3axcTaH 11 06 

ero JJ,OJleBOM yttaCTl111 B KOHTpaKTHblX OTHOWemrnx Ha pa3pa60TKy 

HecprnHh!X MeCTOpo)l()leH!1M, 3aBHCl1T B Mepy MHOroe B ueHHOCT­

HOM oueHKe 11 s ocMbICJ1eH1111 uenesoro HanpanneH115l H pe3yJ1hTa­

TOB 3TJ.1X KOHTpaKTOB B KOHTeKCTe «60J1bWJ.1X HHTepeCOB» CTOpOH, 

Jie)!(alUHX B HX OCHOBe. 3To BOBCe He 03HattaeT nei1CTBJ.1e sonpeKJ.1 

YCJ10Bl151M KOHTpaKTa J.1J1J.1 npenocTaBJICHJ.1e KaKOfO-TO BblllYMaHHOfO 

npe11Myw.ecTBa OJJ,HOW 113 CTOpOH KOHTpaKTa, B n.aHHOM CJiylJae ro­

cynapcTBy. Hao6opoT, OHO cJiy)!(ttT HHTepecaM co6moneH115! 3Tl1X 

YCJIOB11H c 3aJ10)1(eHHbIMl1 B HHX 11CXOJJ,HblMl1 HattanaMl1, KOTOpb!e 

npenonpeneneHbl «eCTecrneHHOH» Cl1CTeMHOCTbJO J.1 COCT051HJ.1eM 11 

rocynapcTBa KaK n11ane11bua Henp, TaK H HHBecrnpa, ero 3Kcn11ya­

Tttpy10wero. Co6cTBeHHO Ha T3KOW OCHOBe 06ecnelJ11BaeTC5! CTa-

611JibHOCTb KOHTpaKTa. 

PeaJibHOCTb TaKosa, ttTo rocynapcTBo, KaK on.Ha 113 cTopoH KOH­

TpaKrn 11 co6J1JOJJ,a51 ero ycnon115!, B TO )Ke speMH BbICTynaeT KaK 

HOCJ.1TeJib HaU110HaJibHbIX 11HTepecos, HanpaBJleHHbIX Ha coxpaHe­

Hl1e 11 yMHO)l(eH11e 3KOHoMttlJecKoro noTeHu11aJia Pecny6JIHKH. 

B cno!O otJepen:h 11HoCTpaHHb1e nonp51D:Hbie KOMTiaHttH, yttacTBy10-

w11e B pa3pa60TKe HecprnHhIX MeCTOpO)l()leH11tl, rnaBHOH ueJlb!O 
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11Me10T MaKC11MaJibHOe 113BJlelJeH11e rrp116bIJll1 11 Bbiro.UbI 113 ::noro 
KOHTpaKTa. 3n1 .usa 6oJibilll1X 11HTepeca, 11X c6aJiaHCl1pOBaHHOCTb 

orrpe.LI,CJI5llOT cyTb 11 rrpe.LI,Ha3HalJeH11e KOHTpaKTHblX OTHOWeHJ1ti. 

3T11 «60JibWHe l1HTepeCbl» B 3TOM KOHTeKCTe flOKpb!BalOT KOHTpaK­

Tbl Ha He.UpOITOJlb30BaH11e, KaK aKTOB, BXO.U51T B Hl1X, HO Hl1 B KOC~! 

cJiylJae He CBO.LI,51TC51 K Hl1M. Ow116Ka M011X orrrroHeHTOB COCTOl1T B 

TOM, lJTO OHl1 He Bl1.Ll,51T 11 He pa3J111lJaJOT pa3J111lJl1M B 11HTepecax, B 

CTaTycax y<IaCTHl1KOl3 KOHTpaKTa, 11 CBO.LI,51T l1X sceueJlO K C.LI,eJIKilM, 

K l1X HOpMaM, TO eCTb np11.uep)J{l1Ba!OTC5! 11.LI,e11 «paBeHCTBa fOJ151KOll». 

CaMO ITO ce6e TO, lJTO o6beKTOM KOHTpaKTHbIX .oTHOWeH11tl Hl3-

J15leTC51 Hetj:JTb, 51BJ151!0Wa51C51 CTpaTernlJeCK11M CblpheM 11 OCHOBJ-Ibll\1 

cocTaBJ15llOWl1M MaKpo3KOHOMl1Kl1 Pecny61111K11, npe.uonpe.ueJ1511or 

MCCTO 11 pOJlh, o6513aTeJlbCTBa 11 OTBeTCTBeHHOCTb rocy.uapcrna B 3HIX 

KOHTpaKTax Ha He.uporrOJlb30BaH11e. 

focy.uapcrno Ka3axcrnH B KOHTpaKTax Ha He.uporroJlb30Bam1e, 

3aKJl!OlJeHHbIX c 11HOCTpaHHbIMl1 l1HBeCTOpaM11, He3aBl1Cl1MO OT Toro 

BJia.LI,eeT Jll1 OHO Ca MO 11J111 He BJla.LI,eeT .UOJietl B rraKeTe npoeKTa ( aK -

UHM), BbICTyrraeT KaK B pOJil1 yqacTHHKa 3Tl1X KOHTpaKTOB, TaK II Il 

oco6otl, CBOMCTBeHHOJ1 TOJlbKO eMy, pomi HOCl1TCJ151 npaB BepxoB­

HOfO co6crneHHl1Ka He.up, yrrpaBJleHlJeCKOJ1 ¢YHKU1111 11 rapai-!Ta 

3aKOHHOCTl1 B KOHTpaKTHblX OTHOWCHH51X. Ha 3TOM OCHOBaH rro­

CTyJiaT 0 TOM, IffQ He .uorosop HaXO.U11TC51 Ha.LI, rocy.uapCTBOM, a Ha­

o6opoT, rocy.uapcrno 51BJI5leTC51 .UOMl1HaHTOM B KOHKpeTHbIX noro­

BOpHb!X OTHOIIIeHl151X Ha He.uporroJlb30BaJ-I11e B npe.ueJlax 3aKOI-!­

HOCTl1 H rrp113Hamrn ero 3aKOHHblX npaB. «BMewaTeJibCTBO» rocy­

.uapCTBa B TaKOM f10Hl1MaHJ.rn ocyweCTBJ15ICTC51 B HHTepecax o6ec­

neqemrn cnpaBe.LI,JlHBOro 6MaHCa 11HTepeCOB CTOpOH B KOHTpane 

11 BhinOJ1HeHl151 HOpMaTHBHo-npaBOBbIX ero ycJ10B11i7!. 

PaBeHCTBO CTOpOH B KOHTpaKTe Ha HC.UPOllOJib30BaH11e, KaK II B 

JII060tt .upyroH c.ueJlKe, He l\10)J{CT 6h!Tb l1Cf10Jlh30BaHO KaK apry­

MeHT .LI,J151 Herrpl13Hamrn l1Jll1 .LI,a)J{e OTp11uaHl15! 11MMaHeHTHOH oco-

6otl poJlH rocy.uapcrna, yqacTByJOwero B Kaqecrne o.uHol1 113 cro­
poH B cornaweH1111. CaMo yqacT11e rocy.uapcrna B KOHTpaKTe, Kar­

na .LI,pyrotl CTOpOHOH B HeM 51BJ15leTC51 Herocy.uapcTBeHHa51 CTp)'KTY­

pa, HC3aBl1C11MO OHa HaUl10HaJibHa51 11Jll1 l1HOCTpaHHa51, rrpH;JaCT 

KOHTpaKTHbIM OTHOWCH1151M «HepaBeHCTBO» B paseHCTBe. flony­

JiaT 0 paBeHCTBe CTOpOH B KOHTpaKTe rrpe.unoJiaraeT 11 paBeHCTllO 

npl13HaHl151 poJ111 rocy.uapcrna KaK oco6oro cy6beKTa B 3Tl1X oT110-

rneHl15!X. 
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06 ouenKe 3aKOHO,!J,aTeJibHOU HHHUHaTHBbl -

,!J,OOOJilleHHSI K 3aKOHY 

Crpacn1 B noJieM11Ke pa3ropem1cb, oco6eHHO B xo.ue nocTaHOB­

KII l1 B03MO)!(HOCTl1 3aKOHO,ilaTeJibHOro 3aKpenJieHl1.51 np11op11TeT­

HOro npasa rocynapcrna Ka3axcrnH Ha np1106peTeH11e OT'-!y)l(.LJ.ae­

:vioti .ll,0Jll1 13 naKeTe npoeKTa Ha He.ll,pOflOJlb30BaHl1e He3al311Cl1MO OT 

Toro, .51BJI.51eTC.51 Jll1 «npo.ll,aseu» HHOCTpaHHOH flO.Ll.PMHOH KOMna­

HlleH, BXO.D..51W.el1 B !Opl1.D.11YeCKOe Jl11UO, COCT051W.ee 113 O.D.HHX 11HOCT­

paHHbIX HHBecTopos. Kpmw1ecKy10 peaKUHIO HHBecTopos MO)((HO 

6bwo noH.51Th. Bxo)l(.LJ.eHHe rocy.ll,apcrna, ero KoMneTeHTHoro opra­

Ha B fl0.ll,06Hble KOHTpaKTHble OTHOWemrn B Kal!eCTBe l1X f10JlHOfl­

paBHOro .ll,OJiesoro yqacTHHKa, B.ll,06aBOK K TOMy, YTO rocy.ll,apCTBO 

51BJl.51JlOCb O.D.HOH 113 CTOpOH KOHTpaKTa, npe.ll,OCTaBJl.51Jl0 onpe.ueneH­

HOe «Hey.ll,06CTBO» .ll,JIH .ll,pyrnx Herocy.uapcrneHHblX flO.ll,p.51.Ll,HblX 

opramnau11!1. IlocT0.51HHO 11 O.ll,HOCTOpOHHe JI06611py10w.11e 11HTe­

peCbl HHOCTpaHHbIX KOMnaHHH JIHUa, B oco6eHHOCTl1113 YHCJia yYe­

l-lbIX-!OpHCTOB, OKpeCTHJIH .Ll.OflOJIHeHHe K 3aKOHY KaK «HaCHJlb­

CTBeHHOe BMewaTeJibCTBO'> rocy.ll,apCTBa B BHYTPHKOHTpaKTHble 

OTHOWeHH.51, c BbITeKalOW.HMH OTCIO.ll,a nocJie.ll,CTBl1.51Ml1. 

)leno B TOM, l!TO B HaYane anpeJI.51 TeKyw.ero ro.ua BepxH.51.51 Ila­

narn IlapnaMeHTa - CeHaT ttHcueH11posan .ll,onoJIHeHtte K cTaTbe 71 
YKa3a Ilpe311,L1.eHTa Pecny6m1K11 Ka3axcrnH, 11Me10w.ero c11ny 3a­

KoHa, «0 He.ll,pax 11 He.ll,pononh30BaHHl1». 0Ho rnac11no: «B uen.51X 

coxpaHemrn 11 yKpenneHtt5l pecypcH0-3HepreTHl!ecKoi1 ocHOBhl 

3KOHOMl1K11, B HOBbIX, a TaK)((e y)((e flO.ll,flttCaHHbIX KOHTpaKTaX Ha 

He.ll,ponoJib30BaH11e, rocy.ll,apcrno HMeeT np11opttTeTHoe npaso ne­

pe.ll, .ll,pyrotl CTOpOHOH KO!-ITpaKTa 11J111 yYaCTHHKaMH !Op11.ll,WieCKO­

ro n11ua, 11Me10w.ero npaso He.ll,ponoJib30Bamrn, 11 l1HhIMl1 1muaM11 

Ha np1106peTeH11e oTYy)l(.LJ.aeMoro npasa He.uponoJib30Bamrn (ero 

YaCTl1) 11Jll1 YaCTl1.ll,OJll1 (naKeTa aKu11ti) B !Opl1.ll,l1l!eCKOM n11ue, 11Me­

!Olll,CM npaBo He.ll,ponoJih30BaHH.51, Ha ycnos11.51x He Xy)((e ycnoB11i1, 

npe.ll,Jlo)!(eHHbIX.11.PYTHMH noKynaTem1MH». HenocpeJJ.CTBCHHOH np11-

lIHHOM npl1H.51Tl1.51 yKa3aHHOro )J.OflOJIHCHl1.51 K 3aKoHy fl0CJIY)((l1Jla 

He06XO.D.l1MOCTb CH.51TH51 0,11.HOTO 113 OCHOBHblX ,11.0BO.ll,OB HHOCTpaH-

1-lblX flO.ll,p.51,11.1-lblX KOMflaHHH 11 11X 3)J.BOKaTCTBYIOW.11X napTHepou, 

KOTOpblH 11CflOJlb30BaJICH l1M11.ll,Jl51 o6oCHOBaHl151 fl0Jll1Tl1Kl1 «He ny­

waTb» rocy.uapcrno Ka3axcTaH s pHJJ.bI yyacrnttKOB pa3pa60TKH 

Ba)!(HOTO MeCTOpO)l(.LJ.eHHH He¢rn. CyTb 3TOTO .D.OBO.Ll,a COCTOHJia B 

TOM, YTO-JJ.e HeT np.51MOro yKa3aHHH B 3aKoHo.UaTeJibCTBe Pecny6-
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JI11Kl1 o TaKOBOM ee npase. 3rn 6bIJI cpopMaJibHbltt noso.u. Ha caMoM 

,!leJie cymecrByeT u ,!lettcTByeT UHCTUTYUUOHaJihHaR npaBOBaSI cpe­

.na, onpe,!leJIReMaR 3aKOHO,!laTeJibCTBOM, KOTopaR u CO(.,'TaBJIReT npa­

BOBOe noJie, Ha KOTOPOM B np1rnuune B03MO.IKHO u npOUCXO,!lUT .ueii­

CTBUe KOHTpaKTHbIX OTHOUieHUH Ha He,UpOUOJib30BaHue. ,ll,onoJIHe·­

uue K 3aKOHY HU'lero HOBOro ue ycTaHaBJIUBaeT, BblXO,!lRIIl,ero 3a 

paMKH <l>yuKuuouupy10mero npaBoBoro nopMKa. 0.uHaKo c 3T0~1 

peaJibHOCTblO He co611paJil1Cb 11 He co611pa10TCH C'-111TaTbC51KaK11H­

BeCTOpbl, TaK 11 MOH onnoHeHTbl - IOpHCTbl MeCTHbie. 

He 6bIJIO OCHOBaH11tl ,UJIH Tpesorn y nonpH,UHbIX HHOCTpaHHbIX 

KOMCTaHl1tt- HHBeCTOpOB. focynapCTBO B CBOHX)lettCTBl15IX, HanpaB­

JieHHbIX Ha noKynKy BbIHeCeHHOH Ha npo)la:>Ky )l0Jll1 B npoeKTe 110 

ueHe, o6bHBJleHHOH caMHM nponaBUOM - HenponOJib30BaTe.rieM, 

TOJlbKo peaJivl3yeT rnoe npaso 6bITb nepBbIM noKynaTeJieM nepen 

npyn!MH noKynaTeJlHMH, B TOM '-111CJie nonpHll,HblMl1 KOMnaHI15IWI, 

BXO)l5IW11Ml1 B KOHCopu11yM. 3TO BbITeKaeT 113 CTaTyca rocynapcrna 

KaK co6CTBCHHHKa, BepXOBHOfO 11 rIOTeHUl1aJibHOfO «X0351J!Ha» 

o6beKTa Topra c BbITeKaIOW11Ml1 OTCIO)la npaBOBbIMl1 11 3KOHOMl1-

·qeCKI1Ml1 nocne.11.crn11HMl1. TeM 6oJiee orosopeHo, '-ITO 3TO ero 11el\­

CTB11e He HaHOCHT ywep6a CTaTycy 11 noJIO)!(eHHIO HHOCTpaHHblX 

11HBecTOpOB. 

TpaHcHau110HaJibHbIM HecprnHbIM KoMnaHHHM, B Jittue 11x opra­

H11Jau11tl B Pecny6JJ11Ke, a TaK)!(e ansoKaTCTBYIOW11M Ka3aXCTaH­

CKl1M 10p11crnM Y.ilaJIOCb Hanomo 3aTOpM0311Tb npl1H51Tl1e yKa3aH­

ttoro .nonoJIHeHHH K 3aKoHy PK «0 Henpax 11 He11ponoJib30BaH1111». 

Oco6eHHO nocJie.n.Htte npo5IBJI5IJil1 6oJibWYIO aKTl1BHOCTb s «11Jo6-

pernTeJibHOCTl1» qacrn Ha11yMaHHb1x.uoso.nos 11 apryMeHrnu1111. OH11 

CTb!TaJIHCb 11 CTapaJII1Cb npe.UCTaBHTb CT0311U11!0 HHOCTpaHHblX 110il­

PH.UHbIX KOMnaH11H Bl10JJHe o6ocHOBaHHOH 11 «3aKOHHOH», He C'Ill­

Ta51Cb, 110 HarueMy MHCHl1!0, c 110,UJll1HHhlMl13aKOHaMI1,11X JlOrI!KOii 

H 3aKoHHOCTbIO. 0Htt HepenKo rrp111111cbrna.r111 K .uonoJJHeHl1IO K 3a­
KOHY Toro, '-lero B HeM He 6bIJIO. TaK, MOH onrroHeHTbl Bbl,UyMa.111 II 

ycMOTpeJIH B HeM «npHHY.11l1TeJibHYIO 3KUl110», )la)((e «Hau110Ham1-

3au1110 HMywecrna» HHOCTpaHHblX KOMnaHHH, pacueHHJIH KaK «BMe­

waTeJibCTBO» rocy.n.apcTBa B HX )leJia. Do 11X MHeHl1!0, BOCTpOCbl, 

l13JlO)!(eHHbie B .11.0CTOJIHeHHH, a 11MeHHO 0 np11op11TeTHOM npaBe ro­

cynapcrna np1106peTaTb OT'-ly)!()laeMyIO '-!aCTb naKeTa npoeKTa Ha 

He.n.ponoJib30BaH11e, .11.0JI)((HbI 5IK06bI pewaTbC51 cy.noM, a He Dapna­

MeHTOM. M.K. Cynei1MeHoB n11caJI: «B paccMaTp11saeMOM 11a~111 

cnyqae HMeeT MeCTo np11Hy 1uneJrbHoe H3b5ITHc HMywecrna (aK 111111. 

77 



Hanp11Mep)», 1160 3TO 5!K06b1 ocywecrnm1eTCH «BonpeK11 so1ie co6-

CTBeHHHKa aKU!1H», 11 no3ToMy Hy)l(HO «pa3peweH11H cyna». B Ka­

t.Iecrne OCHOBaHJrn 3TOH MbIC.1111 OH CCbJJJaeTC5! Ha CT. 26 KoHCTl1TY­

UH11, me CKa3aHo: «Hl1KTO He MO)l(eT 6b!Tb Jll1WCH csoero HMywe­

CTBa», xorn 3TO BOBCe OTHOCl1TCll K nonOJJHeHl1!0. OH 11.ueTewe ,IlaJlb­

we, 1.JTO MOJJ 3TO <~np11Hym1TeJJhHoe 06paweH11e B rocy.uapcrneH­

HYIO co6crneHHOCTb 11Mywecrna, Haxonmueroc51 B LJaCTHOJ!i co6-

crneHHocT11 rpa)l(.IJ,aH Vi !Opl1.Ul11.JeCKl1X Jll1U - 3TO HaU110HaJ11133U1151, 

Koropa51 MO:>KeT 6bITb ocywecnrneHa TOJihKO np11HHTl1eM cneu11aJJb­

Horo 3aKOHa 0 HaUl10HaJ1113aUHl1 HMywecrBa». 

B noCJJe.uH11e MeC51UhI, HecMoTp51 Ha npoTHBopeLJl1Bbie coo6me­

HIHI neLJaTl1, HaMeT11Jll1Cb onpe11.eJJCHHbJe C11.Blffl1 B CJJO)!(HOM nepe­

fOBOpHOM npouecce BOKpyr np1106pereHH5l Ka3aXCTaHOM .uoJJ11 B 

naKeTe npoeKTa HecprnHoro Mecropo)l(.IJ,eHH51 KawaraH. B KOHUe 

ceHrn6p5! 2004 r. M11H11cTp ::iHepren1K11 H Ml1HepaJJbHhIX pecypcoB 

B. illKoJJhHl1K c.ueJJaJJ 3a51BJ1em1e o TOM, 1.JTO sonpoc BOKpyr npo.ua­

)Ki1 Ka3axcrnHy 6p11TaHCKoi1 KOMnaH11et\ BG Group csoel!i aKu1111 

( 16,6 %) B HecprnHOM npoeKTe, B03MO)l(HO 6y.ueT peweH .llO KOHUa 

ro.ua. A LJepe3 HecKOJJbKO .UHen B CeHaTe llapJJaMeHTa np11 06cy)l(-

11.eH1111 npoeKTa 6IOn)f(eTa Ha 2005 ro.u npe.ucTaB11TeJJb M11H11cTep­

crna cp11H3HCOB, 3aTpOHYB yKa3a!-IHb!C neperoBOpbl, CKa3aJJ, 1.JTO 

«OcpopMJICHl1e C.UCJJKl1 - 3TO 01.JeHb .uo11ra5l npoueJ~ypa ... Ha 3TO 

ytl.ueT np11MepHo eme ro.u». B KOHUe oKrn6p51 2004 ro.ua nocryn11JJ11 

.UBa Ba)l(HbIX coo6wemrn: nepsoe - B JloH.UOHe 6brna .uocT11rnyrn 

11oroBopeHHOCTh no sonpocy o np1106peTeH1111 Ka3axcTaHOM no11H 

yLJacnrn B Cesepo-Kacn11ncKoM npoeKTe, 11 BTOpoe o TOM, 1.JTO Tiap­

JJaMCHT Pecny6Jl11K11 llp11H51Jl B KOHUC KOHUOB .ll0f10JlHCHl1C K 3aKO­

HY PK «0 He.upax 11 Heilpono.fJb30BaHHI1» c He3Ha1.Jl1TCJJbHOi1 Kop­

peKTHpoBKOJ!i nepBOHa<JaJlbHOro TeKCTa ()J(ypHaJJ «lOpHCT», 2004. 
J\fQ 11. C. 33 ). EcTb cBe11eH115!, l!TO 6yKBaJlbHO Ha .UH51X Tipe3tt;lCHT 

Pccny6JJ11K11 no.un11caJJ 3TO .uonom-1eH11e K 3aKoHy. 

llpe.UCTOHT npoi1Tl1 ewe HeMaJJO neperoBOpHb!X 311r3aroB 10p11-

.lli11.JeCKoro 11 3KOHOMl11.JeCKOro nJJaHa, B03MO)J(H0 He CTOJlb 11.Jll1TeJlb­

HbfX, 11 nocJJe npl1H5!Tl1>1 yKa3aHHOro .uonoJJHeHl151 K 3aKOHY, 3aK­

penJJ5110ll.I,ero np11op11TeTHOe npaBo Pecny6JJ11K11 Ha np1106peTeH11e 

.u.01111 B npoeKTe naKeTa Ha pa3pa6oTKY Heqnm-1oro MecTopo)l(.IJ,e-

111rn, B CBOe BpeM5! OT.UaHHOro l:l co6CTI3CHHOCTb 11HOCTpaHHbIX no.u­

PHJJ.Hb!X KoMnaH11i1. MHoroe 3a1311c11T KaK OT rocynapcrna, ero yno11-

HoMoLJeHHhIX opraHoB, TaK 11 OT KYilhTYPbI 11HocTpaHHhIX no.upH.u­

HbfX opraHl133U11i1. 
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KoHcyJJbTaU1111, TeM 6oJJee neperoBOpbJ, nep1101111qecK11 rrpoBo-

1111MbJe KOMneTeHTHblM opraHOM TipaBHTeJJbCTBa c no11p5111HblMl1 

11HOCTpaHHblMl1 KOMnaHl1HMl1 no B011pOCaM, 3aTparnBaJOIUl1M 11MY­

IUeCTBeHHbJe, qnrnaHCOBbJe 11opraHl13aU110HHbJe11HTepeCbl CTOpOH, 

6br;11111 6y11yT Bcerna TPY11HbIMl1. Ewe 6oJJee TPY11HbIMl1 npe11crn1or 

BOnpOCbl, BHOCHIU11e 113MeHeH!151 B YCTOHBWMe cxeMbi OTHOWeHili\ 

Me)l()ly rocy11apCTBOM 11 11HBeCTopaMl1, TeM 6oJJee, CCJJM 3Tl1 CTaH-

11apTbl OTHOWCHMM B Toti 11Jll1 11HOtl CTenemr ycneJJM KOHCCpB!1pO­

BaTbC51 B KOHTpaKTHblX OTHOWemrnx Ha He11ponOJJb30BaH11e. )la:>Ke 

rnr11a, Koma np11T5133Hl151 O.IIHOM 113 CTOpOH KOHTPaKTa Ka)KyTe>I 

cnpaBelIJ111BbJMl1Bo6wenpaBOBblX11HpaBCTBCHHblX113MCpCH1151X. ~l 

He npl1HOC51T ywep6a 11pyrotl CTOpOHe, OHM 6y JJ.YT pewaTbC5! war 3a 

waroM, nyTeM KOMnpOMMCCa 11 B03MO)J(Hb!X BJaMMHLIX yCTynoK 

yqacrny10w11x cTopoH. TaKoe 6b1J10 110 np11HHTl15! yKa3aHHOro 110-

noJJHeH11H K 3aKoHy PK «O He11pax 11 He,!1pono.'1b30Ba1-11111» 11 TaKO­

soe 6yneT 11 nocJJe ero 11p11H5!Tl1H. 

Mopa.TJbHble KpHTepHH B KOHTpaKTHblX OTHOUJeHH5IX 

Ka)l()laH cTopoHa B ;1J06oi1 c11e11Ke pyKoBoncrnyeTC51 CBOHM~l 

MHTepecal\111. BepHee, C.llCJJKa ecTb BOOJJO!UCHJ-le HHTepecoB, yqacT­

BYIOIUl1X B Hei1 crnpoH. BHe HHTepecoB HeT cneJJKM. I11nepecb1 He 

MoryT 6b!Tb paBHblMH, CKOpee OHM npOTl1BOOOJ!O)KHbl, TaK, Han1rn­

Mep, omrn cTopoHa npo.uaeT, a .upyras1 cTopoHa noKynaeT, l!T06h1 

Y110BJlCTBOpl1Tb CBOl1 HHTepeCbl. PaBCHCTBO CTOPOH B KOHTpaKTe HC 

eCTb paBeHCTBO l1X 11HTepecoB, a CCTb paBeHCTBO B CB060.UHOM IlO­

JieH3b5!BJ!eHHl1 11 B BepHOCTl1 K o6HJaTeJibCTBaM, CB5l3aHHbJM c yc­

JIOBl15!Ml1 c11eJJKH, 3a KOTOpb!MH JJC)KaT 6oJJee Eb!COKl1C, 6onee UCH­

Hb!C Kp11Tep11H, np1111a10w11e B3al1MHOMY cornaweHHIO «ljCJ!OBCl!CC­

KOe JHlllO'> - 3TO 6b!Tb lICCTHblM11 H He o6MaHb!BaTb, OTHOCl1Tb0! c 

yBa)!cemieM K 111-1repecaM 11pyr .upyra 11 6bITb B Mepy c11paBe)J,.r111Bi,1-

Ml1 BO B3311MHblX OTHOWeHl151X 11 npeTCH3115!X. PaJyMeCTCH, Bee ::no 

cywecrnyeT B 1111eaJJe 11 BMCCTe c TeM .llOJl)KHO CJJY)Klffb op11eHTaLU!­

etl B 11ei1cTBl15!X CTOpOH, BOBJlCYCHHblX B c.uenKy, He3al311CHMO OT 

Toro, C03Ha!OT 01-111 3TO l1J111 BX01111T B 11X ecrecTBO 11 npOHBJ!HCTC5f 

cT11x11t\1-10. B KOHTpaKTaX Ha 1-1e11ponoJJb30BaH11e Boo6we, no ncBo­

LlY pa3pa6oTKl1 1-1e¢rnHbIX MCCTopo)l()leHl1H B oco6eHHOCTll, npc:t­

CTaBJ15IIOWl1X OCb )!(Y!3He[leHTeJ!bHOCTl1 rocyJJ,apcTBa B UCJlOM, \10-

PaJJbHble Kp11Tep1111110JI)KHbI BepxoBOLll1Tb nei1cTBHHM1111 yMaMn yqa­
CTBy10w11x B HMX CTOpOH. Tio 60;lblllOMY Cl!eTy, paBeHCTBO CTOpOH 
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B KOHTpaKTaX Ha He.uponOJib30BaH11e eCTb paBHO.Uei-1crny10iuee ysa­

)l(em1e KaK K 11HTepecaM rocy.uapcTBa, TaK 11 K HHTepecaM 1rnsecTo­

pos KaK B paMKax npaBOBbIX HOpManrnoB 11 3aKOHOB, TaK 11 B paM­

KaX Bceo6w11x HpaBCTBeHHblX Kp11TepHeB, np11.ua10iu11x 3Tl1M 10p11-

llJ1l!eCKl1M HOpMaM <<'!eJIOBel.!eCKoe Jll1UO» 11 TeM caMbIM Ha1160Jib­

wy10 )!<I13HeHHOCTb 11 CTa611JibHOCTh. 

Cnpase)JJl11Bo Jil1, a cJie.uosaTeJihHO 33KOHHO JIH np11rn3aH11e ro­

cy.uapcrna Ka3axcTaH HMeTb np11op11TeTHoe npaso 6hITb OllH11M 113 

Yl!3CTHl1KOB pa3pa60TKH HecpnIHoro MeCTOpO)l(J],eHl15l B CJiyqae OT­

Kpb!Tl15l peam13yeMOH «BaKaHCl111» B KOHCopu11yMe l1HOCTpaHHbIX 

no.upMHbIX KoMnaH11i1? MbI y)l(e yKa3aJil1, l!TO OllHH ornetiaIOT Ha 

3TO OTPHUaTeJihHO 11 rosop5lT - HeT 11 He MO)l(eT, 1160 06 3TOM HeT 

yKa3aH!15l 11Jil1 orosopKl1 B TeKCTe KOHTpaKTa. Il,pyrne roBOp5lT: 

MO)l(eT, TaKOBOe npaso npe.uoCTaBJieHO caMHM cpaKTOM 3aKJIIOl!e­

Hl15l KOHTp3KTa l1 TOH npaBOBOH cpe.uol1, B CHCTeMe KOTOpoii OH .ueii­

crnyeT, a raIOKe l1 MOpaJibHh[MH OCHOBaHH5lM11 KOHTpaKTa 11 no cy­

iuecrny He Hy)l(J],aeTc51 B HOpMaTHBHo-npasosoi1 ¢11Kcaw111. EcJIH 

TaKOBa5l pernaMeHTaUl15l fl05lBl1TC5l B 3aKOHe, TO 3TO 6y.ueT Jll1Wb 

Y5lCH5I!Oll.ll1M 11 no.urnep)l(llaIOlUl1M aKTOM peaJibHbIX OTHOWeHHi1. 

TpaH311THoe, T.e. nepexoLI,Hoe rocy.uapcTBO, KaKOBhIM 5lBJI5IeTc5l 

Ka3axcTaH, 11MeeT csott npeJIMyiuecrna l1 He.uocTaTKl1. DpeuMyiue­

CTBO COCTOl1T B TOM, l!TO OHO B CHJIY COCT051Hl151 nepexol(HOCTl1 MeHb­

we «3arpy)l(eHO» BHyTpeHHl1Ml1 11 BHeWHHl\111 B351Th1Ml1 11 Bb[I10JIH51-

eMb!Ml1065l33TeJlhCTBaM!1,11 l!TO MOJleJIH ero 6b!Tl151 l1 pa3Bl1Tll51 06-

JlaLI,aIOT 6oJihwei1 CBo6oLI,oi1 Bb16opa HOBoro coLI,ep)l(aHirn 11 6oJiee 

I30Cflp!1!1Ml.(l!Bbl K H3MeHeHirnM. 3TO Mb! BH)leJlH ll BH.UHM 33 fOL(bl 

He3aB11cuMoro pa3Bl1Tl15l Hawetl: Pecny6JI11K11. HeLI,ocraTKl1 nepexo.u­

Horo rocy.uapcrna, B qacTHOCTH Pecny6J111K11 Ka3axcraH, cocT051T B 

TOM, l!TO B Cl1JIY TOH )KC nepeXOl(HOCTI! OHO ell.le He COCT05IJl0Cb B 

CBOHX OCHOBHbIX 11 Hecyiu11x KOMflOHCHTax rocyLI,apcrneHHOCTH, 

OTHOCl1TC5l B JiyqrneM cJiyl.!ae K pa3p5l.UY pa3Bl1B3!01Ul1XC51, B p5l,L1.e 

cnyqaes 3aB!1Cl1MbIX rocyLI,apcrn. 0Ho eiue CJia6o nepe.u JI11UOM «J1e­

Bl13HbI» 11 eiue B 60JibWei1 CTeneH!1 B 331Ul!Te Bh!6paHHh!X cnoco6oB 

BbDKl!BaH1151 ll Bh!XO.Ua 113 Hero Ha npocTOphl U11Bl1JJl130B3HHOro pa3-

Bl!Tll5l. EcJIH K 3TOMY .uo6aBHTh TO, l.!TO cTpaHa c HeocsoeHHhIMH 

6oraTb!Mll Cb!pbeBbIMH pecypcaM!1 CTaHOBl1TC51 He TOJlbKO npHBJ1e­

KaTeJ1bHOH, HO 11 ueHTPOM co611paHl15l 1-1 cocpe.noTOlfe!-11151 HHTepe­

COB pa3Hb!X rpynn 11 Cl1J1, B OCHOBHOM BHeWHHX, fOTOBb!X o6ecne­

l!l!Tb B nepsyJO oqepe.Ub cso11 111-1Tepecb1, caMo no ce6e 3TO ra11T 

yrpo3y caMOMY cyiuecrnosa1-11110 nepexo.nHoro rocy_uapcrna 11 se­

.neT K flOCTeneHHOMY ero npespaWCHl1!0 B no.none<11-1y10, 33BHCl1-
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MYIO eTpaHy. Htt o.uHa ernpoHa B e)leJIKax Ha He11pon0Jlb30Bam1e 

He MO)f(eT BoenoJib30B3Tbe51 He11oeTaTKOM l1 BpeMeHHOH eJla60CTblO 

B eTenem1 3peJlOCTH H 6JlaronOJlytU!51 llPYfOH eTopOHbl - rocy11ap­

cTBa, •no6bi H3B513bIBaTb eMy eBOIO BblfO.ll.HYIO JJ.)151 ce651 BOJlIO, KaK 

noeTOHHHO .uetlcTByIOwntl cpaKrnp. CospeMeHHhitl Ka1axernH BOB­

ce He CBo6o.ueH OT no.uo6Horo po.ua CKJia.Ll,bIB3IOlllHXe51 OTHOWeHHH. 

TaKoe noJlo)f(eHtte He MO)f(eT coxpaHHTbCH ,llOJlfO, 1160 OHO B nep­

BYIO ol!epeJJ,b HecnpaBeJJ.JlttBo. 0Ho HenpeMeHHo 6y,lleT MeWITben 11 

Bb!paBHHB3Tbe51 no Mepe OC03HaHH51 CTOpOHaMH KOHTPaKTa MOpaJlb­

HOfO JJ,OJlra n s1pocnemrn rocynapcrna 11 tta611paH115I HM BHYTPeH­

Het! Cl1Jlbl 11 B03MO)f(HOCTetl, peaJlbHO Tpe6yIOUJ,HX yBa)f(eH11e K ero 

c6aJlaHCl1pOBaHHOMY npaBy H enpaseJJ.)lHBOeTtt B paenpe,lleJleHHH 

MCCTa l1 np0.1J.YKUl1l1 B KOHTpaKTHbIX OTHOWeHl151X Ha HCJJ,ponoJJb-

30BaHHe. TaKoe Moe paccy)f()leHHe 51BHO He nottpaBHJJOCb MOl!IM 

onnoHCHTaM. JI11.uep 113 HHX BMCeTO aHaJll13a, KaK nono6aeT yqeHO­

MY' c nopora ouemrn MOC MHCHHC KaK «CTpaIDHOBaTylO DCHXOJIO­

rHIO, uenpHeMJieMylO JJ.JISI npaBOBOfO rocy.uapCTBa», l1 CTaJl HCyMeC­

THO l1POHl13l1poBaTb, yno,llo6J15151 Hawy MblCJlh c npHMHTHBHOH He-

6blJil1Uei1, 51K06bl 51 Bbl.Ll,Bl!lfa!O ye311e: «CTOKa 51 6e.ueH, 5I fOTOB o6e­

waTb BaM aee 6Jlara, JibrOTbI 11 npe11Myweerna Ha Bee speM51 KOH­

rpaKTa, JJ,aBaTb J1106b1e o6ewaHH51, Ho Koma 51pa16orareJJ11 eaM Mory 

cnpaBl1Tbe51, MO)l(eTe y.uaJ1HTbe51, Bbl MHe He HY)l(Hhl» ()l(ypHaJl 

«IOp11eT», 2004. NQ 7. c. 27). 
TaK11e KopeHHbie noH51Tl151, KaK «HHTepeebr Hapo.ua», «HHTepe­

ebI rocy.uapeTBa», «o6weerneHHoe 6JJaro», 06ecne'-Iett11e 11 1aw1na 

KOTOpb!X npOHH3bIBaIOT l1 eoeTaBJ151IOT eo.uep)f(amte l1 eyTb noJJ11-

Tl1Kl1 l1.Ll,C5ITCJ!bHOCTH rocy,llapcrna Ka1axctaH. CTpaHHO, l!TO e 3THM 

aKCl10MaTH4CCKHM noJIO)l{CHHCM He eornaeHbl Hailll1 onnoHeHTbl. 

0Hl1 ycTaMH O.Ll,HOro 113 eBOHX eTOpOHHHKOB e'-Il1TaIOT, 4TO .ue Bee 

3TO «6ec11po11rphlWHbltt nonyn11eTeK11tl no1yHr- BO 6Jlaro Hapo11a. 

TaKHM no1yHroM MO)l(HO onpaB.uaTb JII06oe 6e11aKot111e 11 npo113-

BOJ1», l1 ,llaJlee: «Tenepb Ofl51Tb npeJJ.]1araeTC51 noeyYnl1TbC51 3aKOH­

HOeTblO BO l1M51 ueJJeeoo6pa3HOCTl1 ... BO l1M51 Bb!CWHX l1HTepeeoB 

Peeny6JIHKl111 ttapo.ua>~ (TaM )l(e). 3)1,eeb KOMMCHTapHl1 H3JlHWHlf. 

HeKOTOpb1e BblB01IbI 

Teop1151 o M11M111au1111 pom1 rocynaperna B ycnoBH51X pbIH04Hoi1 

3KOHOMl1KH Hepe,ll.KO TOJ1KyeTe5I KaK ero orpaHl14CHl1C, a He KaK 

orna11CHl1C B 60JlbWei1 4aCTl1 ero 311MHHl1eTPaTHBHO-ynpaBJ1CH'-ICC-
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KOH 3KOHOM!1''-leCKOH ¢YHKUM11 B Cl1JlY ee HeHa,no6Hocrn, '-ITO npo-

11CXO,lll1T Ha onpe,neJleHHOM 3Tane noJ111T114ecKoi1 11 KYJlhTYPHOi1 

3pe11ocT11 o6w.ecrna. Ewe xy)!(e, Koma oHa 11cnoJlb3yeTCH wrn BbI­

TecHeHMH rocy,napCTBa 113 Cl1CTeMbl 3KOHOMl14eCKl1X OTHOUieHl1H, B 

TOM 411CJle l1 KOHTpaKTHblX, He33Bl1Cl1MO OT MeCTa 11 speMeHl1 ¢op­

Mbl 11 ypoBH51 3peJIOCTl1 3Tl1X OTHOWeHl1i1. 

MeCTO 11 pOJlb rocy,napcrna Ka3axcTaH s KOHTpaKTe Ha He.npo­

noJib30BaH11e, 33KJI!04aeMOM HM, pa3,llBOeHbl: OHO Bb!CTynaeT B HeM 

4epe3 CBOH ynOJIHOM04eHHblH opraH KaK OCHOBHOH BJia,neneu 

o6beKTa (KaK apeH,llO,llaTeJib, 33K33411K) c KOHKpeTHOH 11 HaJIH'-IHOH 

npe,nMeTHOtt ueJibIO. B 3TOH 4acT11 OHO pasHonpasHo. B To )!(e spe­

MH ero BCTynJieHMe B KOHTpaKTHb!e OTHOWeHl151 pernaMeHTHposa­

HO 6oJiee BbICOKOM 3a)la4ei1, CB5133HHOM ero OTBeTcTBeHHOCTblO ne­

pe.u 3aKoHaMH Pecny6Jil1KH 3a 06ecne4em1e Hau110HaJibHblX 11HTe­

pecos 11 3KOHOMl14ecKoi1 6e3onacHoCTH Pecny6JI11K11. 3rn - ecTe­

crneHHbIH CTaTyc rocy,napcrna, onpe.ueJIHIOW,HH ero ¢YHKUHIO 11 

,nei1CTBl151, CTaTYC 6oJiee 60Jlbllil1H, 4eM pernaMeHTHPYIOW,ee ero 

emrnl14HOe, 11H.UMBM,llyaJIH3Hpy!OW,ee n0311Tl1BHOe npaso, 33KJll0-

4eHHOe B KOHTpaKTe Ha He,nporIOJib30BaHHe. CTorihITKa paccMaTpH­

saTb «4JleHCTBO» rocynapcTBa B .norosopHblX OTHOWeHHHX B rpa­

H11uax TOJibKO c.11.enK11, 11rnop11py51 ero «np11pOJlHbIM» npasonot! 

cTaTyc, o6ycJiosJieHHbli1 ero yripanJiew1ecKoi1, KOHTPOJibHo-pacr10-

p51.11.11TeJibHOH BJiaCTblO Ha)l o6beKTOM OTHOWCHHtt, He fIPO!lYKTllB­

Ha 11 CXOJI3CTl1'ma. <DyHKUHOHaJibH351 cnoco6HOCTb rocynapcTBa ll 

3¢¢eKTl1BHOCTb ero )lC51TCJlbHOCTH B fICPBYIO O'-IepCJlb ouemrnaeT­

CH no TOMY, HaCKOJibKO OHO B paMKaX npanosoro npocTpaHCTBa H 

33KOHHOCTH o6ecne4HBaeT l133W,HW,aeT H3Ul10HaJibHble HHTepCCbl, 

«6Jiaro scero Hapo.ua Ka3axcrnHa», ocrnsaHCh np:u 3TOM sepHbIM K 

ycJIOBHHM KOHTPaKTa. ITocryJiaT o paseHcrne cTopoH s KOHTpaKTe 

npe.11.no11araeT 11 paseHcTso npM3HaHHH poJI11 rocynapcTBa KaK oco-

6oro cy6beKTa B 3TMX OTHOWeHHHX. I1pl13HaHHe paseHCTBa CTOpOH 

B KOHTP3KTHbIX OTHOWeHHHX, '-ITO 51BJI51CTC51 6e3yCJIOBHbIM, BOBCC 

He 3aqepKHBaeT, He CHl1MaeT pa3JIH41HI 1'1X l1HTepecos, Jie)!(3lll,l1X B 

MOTHBarurn 11 B OCHOBaX 3Tl1X OTHOUieHMiL OHM 11 B COBOKYIIHOCTM 

c HOpM3Tl1BHOM cxeMOM KOHTP3KTa COCTaBJIH!OT ,ne"ticTByIOW,ee )IGl3-

HeHHOe HX H34aJIO. 



ONCE AGAIN ABOUT INVESTORS AND CONTRACTS1 

My articles: «The Contract on mineral resource use» («The Jou­
ridicheskaya Gazeta», 26.05.2004) and «Investors and contracts» 
(«The Kazakhstanskaya Pravda», 28.05.2004) and questions raised 
in connection with oil operations in the republic, have caused gen­
uine interest and response both among the representatives of the 
foreign contract companies and Kazakhstan scientists - lawyers and 
advocacy offices. One of the outstanding magazines of the country 
«Lawyer» has opened a discussion about the mentioned articles and 
has published a number of articles of outstanding professors - law­
yers - M.K.Sulejmenov, J.G.Bassin and others (NgNg 7, 8, 10 and 
11, 2004). The given article is continuation of opinions and at the 
same time the answer to critical remarks of my opponents. 

Oil is a strategic raw material and the basic resources of the re­
public. The modern condition and the future of Kazakhstan, which 
is taking place at a transitive stage with sets of problems of internal 
and external maintenance, in many respects, are connected with 
development of oil fields, especially on the Caspian shelf. The role 
of foreign investors and the contract companies is significant and 
even vast in their development. Kazakhstan requires the foreign 
investment and is interested in creation of a necessary and appro­
priate legislative, political and favourable climate for foreign inves­
tors. However, obligations of the state cannot be unilateral. It is 
obliges on the lawful bases to protect national interests of the coun­
try, without damage to interests of foreign contractors. Maintenance 
of balance of interests of the sides in contracts and following to a 
moral principle of validity in distribution of production of oil ex­
tracting with the account and in a context of the special status of 
the state as the supreme proprietor of mineral resources and tenant 
represents the pressing questions in contract relations. 

1 The article is published with a little reduction in the newspaper "The Kazak­
hstanskaya Pravda'" r'ebruary 03. 2005 y. 
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The beginning and subject of discussion 

Being the co-chairman of organizing committee, on preparation 
and carrying out of the international scientific - practical confer­
ence «Legislative control and the state regulation of oil operations 
on the Kazakh sector of Caspian sea», taking place in Almaty on 
August, 23-24, 2003 under the aegis of the Kazakh academic uni­
versity, participating in generalization of materials of the confer­
ence, I had to support the idea about an urgency and perspectives 
ofresearch of the problems connected to the status and place of the 
state in spheres of relations with the mixed enterprises Goint ven­
ture) and other foreign enterprises in oil branch. Such statement 
got both theoretical and practical value last years. And at the same 
time this problem was crucial and delicate in a context of determi­
nation and choice of limits of «intervention» of the state in affairs 
of investors in general, particularly the foreign contract companies. 
Thus, it was very important and it was necessary to think of reason­
able maintenance of lawful and material interests of the state and 
investors according to the made contracts. Soon this problem has 
got the concrete - subject form and has exceeded the bounds of the 
common reasoning and formulation of the question. As it was in­
formed in the press one of the contract companies participating in 
exploiting of one of the largest oil-fields in the Caspian Shelf, an­
nounced about selling shares in a package in the project. It is able to 
sell to any subject by the law, but in accordance with the conditions 
of the contract it is required the agreement of other participants of 
the consortium, namely the foreign contract companies in this case 
and approval of the state. Kazakhstan has made up a mind to get- to 
buy the shares of the project, which was exposed to sale. It has 
caused the situation, where Kazakhstan could become the partici­
pant in exploration of the mentioned oil field alongside with the 
foreign contract companies, where the last ones were the monopo­
lies before that. During the lasting negotiations on this matter the 
consortium hold the policy of «not to let» the state enter its num­
bers in order not to become the one of the participants of oil field 
by the votes of foreign contract companies. 

The problem has the future difficulty in accordance with the 
addition to the clause 71 of the Decree of the President of the Re­
public of Kazakhstan, adopted at the beginning of April, 2004 by 
the upper Chamber of the Parliament the Senate, which strength-
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ens the priority right of the state to get the shares of the project for 
bowel using. My articles «Contract on mineral resource use», «In­
vestors and contracts» have been very disputable and were devoted 
to the discussion of applied and in accordance with that theoretical 
question of the state-legal sphere of exploiting oil fields. They con­
ducted the idea of «naturality» and legality of the state claims, as 
the supreme proprietor of the bowels «tenant» and «customer» to be 
participant of oil field on its territory alongside with other contract 
organizations including foreign ones. 

Two approaches - two different opinions 

Before the discussion in open press, the state representatives, 
organizations of the foreign contract companies and their advoca­
cy offices, took some diplomatic and other measures. By their opin­
ion they stated, that the statement of Kazakhstan to have the share 
of project on exploiting of oil field which were run by monopolistic 
foreign companies before «could make a damage to the investment 
climate in the Republic and to the trust of investors of Kazakhstan 
in appealing the foreign investors», «to increase the level of risks of 
the main oil fielding companies in the state», thus «interference of 
the state» against the market economy law. We were ready to re­
ceive such reaction. The situation was not ordinary. Of course, it 
touched the interests of investors in many respects and broke the 
existing scheme, exactly the elements of contract relations where 
the foreign investors were dominants. At the same time, such situ­
ation was natural and lawful. It was dictated by the process of de­
velopment of investment-contract relations in the sphere of oil ex­
ploration and by the level of progress of Kazakhstan achieved in 
economic and financial spheres by that period. In this case, the main 
task is to move towards the maintaining the balance and balanced 
interests of investors and the state as the supreme proprietor of 
mineral resources and tenant. The legality and fulfillment of the 
conditions of contract in the frames of right understanding remains 
stable. 

My ideas and main questions, which I wanted to respond and 
make my opinion, are following: a) Kazakhstan, concluding the 
contract on bowel using with investors, being the equal partner with 
the last in contract relations and bearing the responsibility for per­
formance of their conditions and stability, at the same time it re-
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alizes constitutional and functional capacity as the spokesman of 
interests of safety of the population and statehood. This has the 
special place in contract relations; b) the right of the state to get a 
part of shares or a share in a package of the project on development 
of an oil field should be considered in a context of its political-legal 
status and as the first right belonging to it among equal in contract 
relations; c) it is necessary to distinguish sides between interven­
tion of the state in contract relations under the law and interventions 
of the state against the law and legality. Claim of the state on pur­
chase of the share in a package of the project, exposed on sale is its 
priority right under the law; d) In contract relations especially in oil 
branch the major permanent factor is stage-by-stage maintenance 
of balance and balanced interests of the state and investors. The 
priority right of the state to get a share in a package of the project 
on development of an oil field is within the framework of action of 
the specified factor; e) in contract relations between the state and 
foreign investors paramount value have alongside with legal and 
moral aspects of distribution of production. 

In the approach to the specified questions and in decoding their 
contents in a context of a role and a place of the state and the for­
eign contract companies in contract relations in oil branch partici­
pants of the discussion have disagreed essentially. One group led 
by professor Sulejmenov M.K. has acted against my substantive 
provisions, proving ostensibly illegitimacy and groundlessness of 
the statement of a question on purchase by the state of a share in a 
package of the project which is taking place in the rent property of 
the foreign contract companies, and rejected the right of priority of 
the state in such transaction before other buyers. Ideas and the cir­
cuit of reasons of this group of the Kazakhstan lawyers almost co­
incided with positions of advocacy offices and people who is being 
on service of the foreign contract companies and investors. By their 
request the known professors-lawyers Y.N Uvarov, S.F. Udartsev, 
E.K.Nurpeissov supported our positions in discussion by the writ­
ten responses submitted in the National Company «KazMunai Gaz». 

The given article considers the basic reasons and positions of 
my opponents justifying a policy «not to let» the state enter the 
numbers of community of the foreign contract companies incorpo­
rated into a consortium. As the basic ideas of this group of scien­
tists are stated in the article of academician M.K.Sulejmenov and 
other supporters express the consent, our attention is given more to 
its argument. 
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It is important to note, that it is the first case for last decade 
when articles of one plan devoted to problems of statehood, rights 
and legality in the country become in the centre of polemic in an 
open mass media and collisions of different sights and positions in 
searches of scientific and alternative answers to them. Only such 
method is more productive and necessary in cognitive and scien­
tific sphere in assistance to development of the Republic during its 
transitive stage. 

Discussion has shown that much poorly covered and unrequit­
ed state - legal problem questions have collected in sphere of state 
- legal regulation of oil operations, in protection of interests of the 
state and investors. It also has shown necessity of pulling up of a 
level of scientific idea in the field of law up to the requirements 
showed by economic, social and political development of the re­
public. It is necessary to recognize and speak about backwardness 
of some important branches of science as law, the methods of 
knowledge used in it, about prevalence of narrow - normative views 
in them, suitable for applied jurisprudence and almost inefficient 
for cognitive, analytical activity in the field of law, so necessary 
and making a basis of search and finding of more adequate answers 
to arising legal questions. 

Political-legal status of the state in contract relations 
on mineral resource use 

As a matter of fact those who do not want or do not wish to see 
the state as the participant of development of oil fields alongside 
with the foreign contract companies organized as the international 
enterprise do not suppose that the idea about an opportunity of 
reorganization of the last in the mixed enterprise G oint venture) 
with participation of Kazakhstan, expose a number of reasons and 
substantiations, legal and economic among which the status of the 
state is principle. The essence of understanding them of the state­
hood is reduced to that the contract on oil is a private - legal trans­
action, and the state by the fact of the conclusion of the contract on 
mineral resource use and by virtue of it, becomes the subject of 
private - legal relations, free from all duties and the responsibility 
which carried up to the conclusion of the contract. Professor 
M.K.Suleimenov declares,« ... practically all world passes to a rec­
ognition of that the state, entering private - legal relations, acts as 
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the usual subject of private law losing the imperious - legal func­
tions and the right forj udicial immunity». (The magazine «The Ju­
rist» N27, 2004, p.25) This is mistake. In legislative acts, referred to 
the category of priority, particularly «About the national safety', 
«About mineral resources and mineral resource use», «About oil», 
«About ecological safety» have the chapters about powers and func­
tions of the Government and its competent bodies on control and 
management of oil operations, being in the rent property of nation­
al and foreign contract organizations. 

In accordance with the Decree of the President of the Republic 
of Kazakhstan having the power by Law «About mineral resources 
and mineral resource use», the Government «Determines the com­
petent body on conclusion and fulfillment of contracts on bowel 
using». (P.10 clause 6) In its turn the competent body realizes a 
monitoring and control of maintaining the conditions of contract 
together with the state body on using and protection of mineral 
resource» in a number of other tasks. It is obliged «during its activ­
ity on concluding and fulfilling the contracts to maintain the ob­
servance of interest of the Republic of Kazakhstan» (pp. 1,5 and pp. 
2, I clause 8). National or foreign contractor should follow not only 
the conditions of contract alongside with that it is obliged to 'make 
oil operations strictly in accordance with the legislation of the Re­
public of Kazakhstan , to observe the regulation on protection of 
natural deposits and mineral resource» (p.3 clause 41 of the Decree 
of the President of the Republic of Kazakhstan, valid by Law «About 
oil»). 

The weakening of position of my opponents is that they consid­
er the contract about oil as the agreement, limited only by regula­
tion according to the Civil Code, but the position and role of the 
state as the authorized body limited within these clauses in this con­
tract. Using this approach, they do not differentiate the subject val­
ue of the object of agreement, both oil and mineral resource are 
similar, as the pair of shoes. In the article I have written, that the 
state as the proprietor of the mineral resource and as the subject­
distributor of the property, entering the contract relations on min­
eral resource use as one of the sides of this relation carries out and 
realizes the task of maintaining state «big policy», the essence and 
requirements of which is fixed in a number of laws, especially in 
the law «About national safety of the Republic of Kazakhstan» from 
26.06 1998. There is said: «In accordance with the national interests 
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of the Republic of Kazakhstan, including the perseverance and 
strengthening of industrial potential, the state with observing the 
guarantee represented by foreign investors, fulfill the control of 
conditions of using economic objects in Kazakhstan, being in man­
agement or property of foreign organizations and enterprises with 
foreign participations» (p.2 cl. l 8). These requirements have been 
taken into account without fail in concluding the contracts on use 
of strategic resources of the Republic and in «performance of con­
tracts and the control over their execution» (p.3 cl.18). 

Our opponent M.Sulej menov does not perceive our statement 
in the categorical form that for Kazakhstan and its competent body 
which is speaking on behalf of it in contracts with the foreign orga­
nizations on development and exploiting of oil fields, has a key 
political-legal value by the Law of RK «About national safety of 
the Republic of Kazakhstan». He considers; «the reference to the 
law «About national safety of the Republic of Kazakhstan» is fully 
unproved and has not any relation to the problem». J.G.Bassin ex­
presses cautiously concerning a role and a place of the Law« Na­
tional safety of the Republic of Kazakhstan » in definition of a po­
litical-legal status of the state in the contract relations made with 
the foreign organizations though he considers M.Sulej menov's rea­
sons as «convincing» in whole (The magazine «The Jurist» NQ8, 2004, 
pp.24-25). 

From understanding of the status and place of the state and about 
its individual share in contract relations on development of oil fields, 
much depends on a valuable estimation and inj udgments of a tar­
get direction and results of these contracts in a context of «the big 
interests» the sides laying in their basis. It does not mean action 
contrary to conditions of the contract or granting of any invented 
advantage of one of the sides of the contract, in this case to the 
state. On the contrary, it serves interests of observance of these 
conditions with the initial beginnings, which are predetermined 
«natural» system of condition of the state, as the owner of mineral 
resource and the investor. Actually, stability of the contract is pro­
vided on such basis. 

The reality is those, that the state as one of the sides of the con­
tract and observing its conditions, at the same time acts as the car­
rier of the national interests directed on preservation and multipli­
cation of economic potential of republic. In turn, the foreign con­
tract companies participating in development of oil fields, the main 
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objective of that is to have the maximal extraction of the profit and 
benefit from this contract. These two big interests, their equation 
determine the essence and applicability of contract relations. These 
«the big interests» in this context cover contracts on bowel using as 
certificates enter into them, but are not reduced to them at all. The 
mistake of my opponents is, that they do not sec and do not distin­
guish distinctions in interesrs, in statuses of participants of the con­
tract, and reduce them entirely to transactions, to their norms, that 
is to adhere the idea «equality of beggars». 

The object of contract relations is the oil being strategic raw 
material and the basic components of macroeconomic of the Re­
public predetermine the place and role, obligations and the respon­
sibility of the state in these contracts on mineral resource use. 

The state acts both in a role of the participant of these contracts 
and has a special role as the carrier of the rights of the Supreme 
proprietor of mineral resource, administrative function and the guar­
antor of legality in contract relations in contracts on bowel using, 
made with foreign investors, whether it owns or does not own a 
share in a package of the project . The postulate is based on it that 
not the contract is above the state, and on the contrary, the state is 
dominant in concrete contractual relations on mineral resource use 
within the limits of legality and recognition of its legitimate rights. 
«Intervention» of the state in such understanding is carried out in 
interests of maintenance of fair balance of interests of the sides in 
the contract and performance of its normative -legal conditions. 

Equality of the sides in the contract on mineral resource use, as 
well as in any other transaction, cannot be used as argument for 
non-recognition or even denying of an immanent special role of the 
state participating as one of the sides in the agreement. Participa­
tion of the state in the contract when other side in it is not state 
structure, independently national or foreign, gives to contract rela­
tions «inequality» in equality. The postulate on equality of the sides 
in the contract assumes equality of a recognition of a role of the 
state as the special subject in these relations. 

About an estimation of the legislative initiative -
additions to the Law 

Passions in polemic have inflamed especially during statement 
and an opportunity of legislative fastening of the priority right of 
Kazakhstan on purchase of an alienated share in a package of the 
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project on mineral resource use irrespective of, whether «seller» is 
the foreign contract company which is included in the legal person, 
consisting of only foreign investors. Critical reaction of investors 
could be understood. Occurrence of the state, its competent body 
in similar contract relations as their full share participant, in addi­
tion to that the state was one of the sides of the contract, gave cer­
tain «inconvenience» for other not state contract organizations. Con­
stantly lobbying interests of the foreign companies, particularly by 
scientists - lawyers, have christened addition to the Law as «Violent 
intervention» of the state in intracontract relations, with consequenc­
es following from here. 

The matter is that in the beginning of April of the current year 
the Upper chamber of Parliament - the Senate read the addition to 
clause 71 of the Decree of the President of the Republic of Kazakh­
stan valid by the Law «About mineral resources and mineral re­
source use». It said: «With a view of preservation and strengthening 
of a resource-power basis of economy, in new, and also already 
signed contracts on mineral resource use, the state has the priority 
right before other side of the contract or participants of the legal 
person having the right for mineral resource use, and other persons 
on purchase of the alienated right for mineral resource use (its parts) 
or parts of a share (share holding) in the legal person having the 
right for mineral resource use, on conditions is not worse than the 
conditions offered by other buyers». As the direct reason of accep­
tance of the specified addition to the Law was the necessity of re­
moval of one of the basic reasons of the foreign contract compa­
nies and their advocacy partners which was used by them for a sub­
stantiation of a policy «not to let» Kazakhstan into the numbers of 
participants of development of the important oil field. The essence 
of this reason was, that there is no direct indication in the legisla­
tion of the Republic on that right. It was a formal occasion. Actu­
ally there exists and acts the institutional legal environment deter­
mined by the legislation which makes a legal field on which basically 
happens an action of contract relations on mineral resource use. Ad­
dition to the Law new does not establish anything new, exceeding 
the bounds of functioning legal regulations. However, the investors 
and opponents, local lawyers are not going to take into account this 
reality. 

There was not any alarm for contract foreign companies-inves­
tors. The state by its operations directed to purchasing the share of 
project exposed for a sale by declared price of the seller-mineral 
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resource user, only attempts to use its right to be the first purchaser 
before other buyers, including contract companies, entering the 
consortium. This results from the status of the state, as the propri­
etor, the supreme and potential «owner» of the selling object with 
all its legal and economic consequences. 

Moreover, it was discussed that its operations would not make 
any damage to the status and position of foreign investors. 

Transnational oil companies represented by their organizations 
and lawyers in Kazakhstan managed to cancel the adoption of the 
mentioned addition to the law «About mineral resources and min­
eral resource use» for a long time. The last ones were more active in 
«invention» of arguments and facts. They tried and managed to 
present the position of foreign contract companies as well founded 
and «legal» not to taking into account our opinion with the laws, 
their logic and legality. 

They attributed to addition to the Law of what was not in it 
quite often. So, my opponents have invented and have seen in it 
«the compulsory action» even «nationalization of property» of the 
foreign companies, have regarded as «intervention» of the state in 
their affairs. In their opinion, the questions stated in addition, namely 
about the priority right of the state to get an alienated part of a 
package of the project on bowel using should be solved by court, 
instead of the Parliament. M.K.Sulej menov wrote: «In a case con­
sidered by us compulsory withdrawal of property (the share, for 
example)» is carried out «contrary to will of the proprietor of the 
share» and consequently it is necessary to have «sanctions of court». 
As the basis of this idea he refers to the clause 26 of the Constitu­
tions where is told «nobody can be deprived of the property» though 
it does not concern to addition. He goes further away, that this is « 
the compulsory manipulation in a state ownership of the property 
which is taking place in a pri vale property of citizens and legal per­
sons is a nationalization which can be carried out only by accep­
tance of the special law on nationalization of property». 

Last months despite of inconsistent messages in the press, the 
certain progresses were outlined in difficult negotiating process 
around of purchase of a share by Kazakhstan in a package of the 
project of oil field Kashagan. At the end of September, 2004 Min­
ister of Power and Mineral resources V.Shkolnik has declared that 
the question around of sale ( 16,6 % ) of the share in the oil project of 
the British company BG Group to Kazakhstan will be probably 
solved up to the end of th~ year. And in some days in the Senate of 
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Parliament at discussion of the project of the budget for 2005 the 
representative of the Ministry of Finance, having mentioned the 
specified negotiations, has told, that «registration of the transac­
tion is very long procedure ... and it will take approximately as early 
as one year». At the end of October, 2004 two important messages 
have been got: the first is from London where the arrangement has 
been achieved concerning purchase of a share of participation by 
Kazakhstan in the Northern-Caspian project, and the second that 
the Parliament of the Republic has eventually accepted addition to 
the Law «About mineral resources and mineral resource use» with 
insignificant amendment to the initial text (The magazine «The Ju­
rist» Ng 11, 2004, p. 33). There is an information about that the Pre­
sident of the Republic has signed this addition to the Law in recent 
days. 

It is necessary to pass many trunk-call zigzags of the legal and 
economic plan, probably, not so long, and after acceptance of the 
specified addition to the Law, fixing the priority right of the Re­
public for purchase of a share of a package in the project on dcvci­
opment of the oil field given to the property of the foreign contract 
companies. Much depends as on the state, its authorized bodies. 
and from culture of foreign contract organizations. 

Consultations, especially the negotiations periodically spent by 
competent body of the Government with the contract foreign com­
panies on questions, touching property, financial and organizational 
interests of the sides were and will be always difficult. As even more 
difficult will be the questions bringing changes in resisted circuits 
of relations between the state and investors, especially, if these stan­
dards of relations had to some extent time to be preserved in con­
tract relations on bowel using. Even then, when claims of one of 
the sides of the contract seem fair in common legal and moral mea­
surements, and do not bring damage to other side, they will be solved 
step by step, by the compromise and possible mutual concessions 
of the participating sides. Such was before acceptance of the spec­
ified addition to the Law «About mineral resources and mineral re­
source use» and those will be and after its acceptance. 

Moral criteria in contract relations 

Each side in any transaction is guided by the interests. More 
truly, the transaction is an embodiment of the interests participat­
ing sides. Outside of interests, there is no transaction. Interests can-
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not be equal, more likely they are opposite, so, for example, one 
side sells, and other side buys to satisfy the interests. Equality of 
the sides in the contract is not equality of their interests, and there 
is an equality in free will and in fidelity to the obligations connect­
ed to conditions of the transaction behind which higher, more valu­
able criteria giving to the mutual agreement «human face» lays, it is 
to be fair and not to deceive, be respectful to interests of each other 
and to be fair in mutual relations and claims. Certainly, all this 
exists in an ideal and at the same time should serve as orientation in 
"ctions of the sides involved in transaction irrespective of they un­
derstand it or enters into their nature spontaneously. In contracts 
on bowel using in general, concerning development of oil fields in 
particular, representing an axis of ability of living of the state as a 
whole, moral criteria should boss over actions and minds of the 
sides participating in them. Equality of the sides in contracts on 
bowel using is equally effective respect both for interests of the 
state, and for interests of investors within the framework of legal 
specifications and laws, and within the framework of the general 
moral criteria giving «human face» and by that the greatest vitality 
and stability to these legal norms. 

Whether it is fair and consequently lawfully claims of the state 
to have the priority right to be one of participants of development 
or an oil field in case of opening. sold «Vacancy» in a consortium of 
the foreign contract companies? We have aiready showed that ones 
answer it negatively and speak not and cannot, because there is no 
indication or the clause in the text of the contract. Others speak 
can, that right is given by the fact of the conclusion of the contract 
and the legal environment in which system it operates, together with 
the moral bases of the contract and in essence does not require nor­
mative-legal fixing. If that regulation will appear in the Law, it will 
be only explanation and the confirming an act of real relations. 

Transit, i.e. the transitive state to which number Kazakhstan 
concerns, has the advantages and disadvantages. Advantage will be 
that it by virtue of a condition of transitivity is less by internal and 
external taken and carried out obligarions, and that its models of 
mode of life and development has great freedom of a·choice of the 
new contents and are more flexible to changes. We have seen it for 
years of independent deveiopment of our Republic. Disadvantages 
or the transitive state, particularly the Republic of Kazakhstan will 
be, that by virtue of the same transitivity it has not taken place yet 
in the basic and bearing components of statehood, concerns at the 
best to the category of developing countries and even in some cases 
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as the dependent states. It is still weak before the person of «leviz­
na» and in some degree in protection of the chosen ways of a sur­
vival and an exit from it on open spaces of civilized development. Ir 
to add that the country with unexploited sources of rwa minernl 
resources becomes not only attractive, but also the centre of col­
lecting and a concentration of interests of different groups and for­
ces, basically external, ready to provide first of all the interests, con­
sequently it makes a threat for the existence of the transitive state 
and its gradual transformation into trust territory, the depende11 t 
country. Any side in transactions on mineral resource use cannot 
take advantage of lack and weakness of a degree of a maturity and 
well-being of other side of the state to impose to it the will favour­
able to, as the permanent factor. Modern Kazakhstan is not so free 
from a similar sort of developing relations. Such position cannot be 
kept long. It will vary and be leveled by all means on the perfection 
of the state and getting the internal force and the opportunities re­
ally providing its status right and an active role peculiar only to it in 
contract relations on mineral resource use. Such kind of my response 
does not appeal my opponents. The leader of this group instead or 
ana-lyses of my response as to the scholar, estimated my opinion as 
«horrible psychology, unacceptable for the legal country», and be­
gan to criticize considering as primitive fairy tale, that 1 offer a the­
sis: «While I am poor I will promise your all the rich, advantages and 
privileges for the term of the contract, but when I become rich you 
can go away, I do not need your presence any more» (The magazine 
«The Jurist» NQ7, 2004, p. 27). 

Such deep notions as «interests of people», «interests of the stale». 
maintenance and protection of the is the main essence and content 
of the policy and activity of the republic of Kazakhstan. It is strange 
that the opponents do not agree with this axiom position. They con­
sider by the speech of one of the participants that all these are «pop­
ulist slogan for the prosperity of people without risk of loss. These 
slogans canjustify any criminal and illegal cases», and further: «Now 
there is suggested again to observe the law for the sake of suprem..:­
interests of the Republic and people». The comments are not re­
quired. 

Conclusions 

The theory about the miming the role of the state in the condi­
tions of market economy often interprets as the limitation, but not 
the defection from its administrative-management economic func-
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tion mostly by its uselessness, which happens in the stage of polit­
ical and cultural mature of the society. This worse when it is used 
for withdrawal of the state from the system of economic relations, 
including contract irrespective of the place and time of form and 
level of this relations. 

The place and role of the state in the concluded contract on bowel 
using by it is doubled: it participates in it through its authorized 
body as the main owner of the object (as tenant, costumer) with 
concrete and private subject objectives. In this case, it is equal. At 
the same time its participating in the contract relations regulated by 
more higher tasks connected to its responsibility under the laws of 
the Republic for maintaining the national interests and economic 
safety of the Republic. This is the natural status of the state deter­
mining its function and actions, the status greater than regulating 
its individual, positive right, concluded in the contract on bowel 
using. An attempt to consider «the participation» of the state in 
contract relations in the frames of transactions, ignoring its «natu­
ral>> legal status, conditioned by its management, control-distribu­
tor power over the object of the relation is unproductive and scho­
lastic. Functional ability of the state and efficiency of its activity 
firstly estimated how it maintains and protects the national inter­
ests «for prosperity of all nations of Kazakhstan» in the frames of 
legality and at the same time to be honest to the conditions of the 
relation. The postulate about the equality of the sides in the con­
tract represents the equality of admitting the role of the state as the 
special subject in this relation. Admission of the equality of the 
sides in contract relations does not remove the difference of inter­
ests lying in motivations and in the basis of these relations. They 
consist the acting beginning of them in joint with the normative 
scheme of the contract. 
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np11op11TeTHOH 3a,uaq1111 nonq11HeHbI eti. Ha 3TOM nyT11 HeMaJIO npe­

rpa,u, BKJIIOqa51 He)lOCTaToqHyIO OObITHOCTb 11 BOCTOqHyIO .llOBep­

q11BOCTb Haw11x Ka,llpOB, co6Jia3H5IIOUll1H 6JieCK 6aHKHOTOB .llJI5I Tex 

lfl1HOBHHKOB, MeqTaIOWHX pa36oraTeTb, 11X KOpnopaTHBHYIO KOp­

pynu110HHOCTb 11 .up. TaK YTO Hawe rocy.uapcrno, HaXO.ll5IUleec5I Ha 

nepeXO.llHOM 3Tane OOCTCOBeTCKOfO pa3Bl1Tl15I, ero PYKOBO.lll1Tem1 

nocTaBJleHbI nepe.u cy.uh60HocHhrM11 peweH115IM11. 

0Ka3aJIOCh, qTo Ha .UHe Kacn11ticKoro MOp5I Jie)KaT orpoMHbIC 

3anacb1 Hecprn. Dp11qeM np11pona pacnop5In11nacb TaK, qrn ocHOl3-

Ha5I Macca Janacos cocpenoTolfeHa Ha KaJaXCTaHCKOH JOHe. Ha<Ja­

nacb B Pecny6JJ11Ke Macwrn6Ha5I nonroTOBKa K ocsoeH11t0 11 qac­

THqHoe OCBOeHHe HecprnHhlX 33Jle)KeH Ha ll,He Kacn11ticKoro MOp51' 

HaqaJiacb nepBa5I KOMMepqecKa5I no6b1qa HecpT11. ToJibKo qrn Ha 

.UH5IX npHH5lTa «focynapcTBCHH35l nporpaMMa OCBOeH115I Ka3aXCTaH­

CKOro ceKTOpa Kacn11tlcKoro Mop5I», pa3pa6oTaHHa5l M11Hl1CTcp­

cTBoM 3HepreT11K1111 MimepaJibHbrx pecypcos, HauuoHaJibHOM Km1-

I )loKJJal!, cnenaHHblH Ha MClKllyHapo11Hoi1 Hay•1Ho-npaKT11'IeCKOH KOHcj:>epcH­

U1111 «3aKottonaTeJibHOe perym1pouatt11c H rocynapcrneHHaH pernaMettrnum1 HCljJ­

THHbIX onepau11~i B Ka3aXCTaHCKOM CCKTOpe KaCl1HllCKOfO MOpH», COCTOHBWeHcll B 

r.AnMaTbI 21-22 anrycrn 2003 r. Otta 6b1Jia opraHII30BaHa Hay<1Ho-11ccne110BaTc111>­

cK11M UCHTpOM «3aKOH01laTeJibCTIJO H 11po6JICMbl HCcjJTll» Ka3aXCKoro aKaneMH'ICC­

Koro yHHBepcHTern. 
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rram1eti «Ka3MyHatifa3». 0Ha yrnep)KJJ.eHa YKa3oM CTpe31111,eHrn OT 

16 MaH 2003 ro11.a. CTporpaMMa pacctJ11rnHa Ha 2003-2015 ro11.b1. 

B Heti B KalJeCTBe ocHOBHoti ue;rn cTaB51TC51 pau110HaTibHoe 11 6e3o­

rracHoe OCBoem1e pecypcOB YrJICBOJ10POJ10B Ha Mope, pocT 11X J10-

6wrn 11 ITOCT)'ITJieH11ti ueHC)l(HblX cpe)lCTB B rocynapcTBeHHblH 610L1-

)l(eT, BHe11,peH11e COBpeMeHHblX TCXHOJ10fl1H Ml1pOBOro ypOBH51, co-

311,aH11e HOBbIX pa6olJl1X MCCT 11 Bee 3TO B COBOKYITHOCTl1 J10Jl)l(HO 

o6ecne<Il1Tb pocT 6JlarococT051Hl151 HaceJ1eH115!. 

H11<ITO He Jler<Ie, <IeM om1caTb Ha 6yMare ueJ11111 3a,llalJl1, )la)l(e B 

Macuna6Hoti o6JlaCTI1, KaK OCBOeH11e 3aJle)l(eH MOpCKOfO 11,Ha, JIO 

Cl1X nop HeTpOHYTblX 11 CKpblTbIX non TOJ1CTbIMl1 rrnacTal\111, B TO )KC 

BpeMH Hl1l!TO He CJ10)1(HO, lJCM l1X peaJll13aU11H, TCM 6oJ1ee, Korna 11X 

pean113aum1 He no11. Cl1J1Y HaU110HaJlbHbIM B03MO)l(HOCn!M, 11 OHa 

J1C)l(l1T 60J1blllC 3a l1X npe)leJ1aMl1. 5l 11Me10 B Bl1JIY HCOTJlO)!(HOCTb 11 

6e3yCJIOBHYIO Heo6xo11.11MOCTb npl1BJ1Cl!CHl151 11HOCTpaHHOfO Karr11-

TaJla 11 cneu11an11CTOB, T.e. HHOCTpaHHOH l1HBCCT11Ul111 B KpynHbIX 

MaClllTa6ax. 3To B CBOIO oqepe11.b YMHO)!Cl1T HenpoCTbJe BHYTPl1 Ha­

Ul10HaJlbHble npo6J1CMbl. 

HecpTb y)l(e Ha lJl1HaeT onpe11.em1Tb JlbBl1HYIO 11.0JllO Hau110Hanb­

Hoti 3KOHOMl1Kl1. CpenHeronosoti poCT sanoBoro BHYTPCHHero npo­

JIYKTa (BBCT) Ha 2002-2004 fO)lbl IIJ13H11pOBaJ1C51 B rrpenenax 5-7 
rrpOUCHTOB C)l(Cf011.HO. CTo 11TOraM 2002 fO)la OH COCTaBHJl 60J1CC 10 
npoueHTOB, a B nepBoM n0Jlyron1111 2003 ro11.a poCT BBn cocTas11r. 

I 0 npoueHTOB, lJTO Ha 2,5 IIPOUCHTOB BbllllC ITJ13HOBOfO. fJlaBHbIM 

11cTo<IHl1KOM rnKoro peKopnHoro poem BBn 51BJ15leTc51 HeqHe110-

6b1<Ia, IIPl1l!CM B OCHOBHOM Ha rrp11K3Cill1HCKOM LUCJlbcbe. 11HTCH­

Cl1BHO rrpo11cxon11T ocsoeH11e KpynHetimero B M11pe Kapa'-laraHaK­

cKoro HeqHera30KOHJICHCaTHoro Mecrnpo)l(J1CHl151. HeuaBHo naH 

ocp11u11MbHbIH cTapT 3KcnopTy rrepsm1 HecpT11. CTJlaH11pyeTC5! no­

secT1111.06b1<Iy )!(11JlKl1X yrnesonoponos B 6J111)1(ait111eM 6y .n,yweM no 

10-10,5 MJlH TOHH B fO.ll, rrponrn 5,2 MJlH TOHH B 2002 ro11y ( «CTaHO­

paMa», 2003. 8 asrycrn). 

Ha Hallleti KOHcpepeHrn-n1 Mb! HaMepeHbI 06cy.ll,11Tb 11 06MCH5!Tb­

c51 MHCHl1HMl1, HaCKOJlbKO 3TO B03MO)!(HO 11.ll,OITYCTl1MO, BOKpyrTpeX 

BOilpOCOB. 3TO, Bo-nepBbIX, 0 rrpeneJlax, cpopMaX 11 MCTOllaX pery­

J111pyJOweti M Ha.ll,30pHo-KoHTpoJ1bHOH pon11 rocynapcrna, KaK co6-

CTBeHHMKa 11 apeHJI011.3TCJ151 HecpTera30BbIX MCCTOpO)KJJ.eH11ti, B KOH­

KpCTHbIX, ceronHHlllHl1X K333XCT3HCKl1X ycnoBl151X. 3TOT Bonpoc 

BCCbMa B3)!(HbIH, TPY1I.Hb!H 11 TOHKHH. OH OTHOCl1TC51 11 K o6naCTl1 

noJ111T11K11, 11 K o6nacrn 11cKyccrna ynpaBneH11H, Tpe6y10wero pe-
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aJJbHOH B3BeweHHocrn 11HTepecoB 11 B03MmKHOCTei1. Bo-BTOPLIX, 

noroBOPl1Tb 0 3aKoHonaTeJlbHOH 6a3e HecpT51HblX onepau11i111 0 TOM, 

KaK onTl1Ml13HpoBaTb 11 yc11JI11Th ee npaBoycrnHOBJlHBaIOW:YIO 11 

npaBoperyJ15ITl1BHYIO cpyHKUl1IO, 11Me5I B B11ny, c onHotl CTOpOHbl, 

COOTHeCeHl15I ee K YCJ10Bl15IM 3aKJl!OlJeHHhlX l1Jll1 3aKJl!OlJaeMblX HO­

Bh!X KOHTpaKTOB 11 noroBopoB, a c npyrotl CTOpOHhl, non yrnoM 3pe­

Hl15I noJiylJeHl15I 60J1blllei1 )lOXonHoCTl1 Ha pa3HblX CTaJJ,1151.X npOl13-

BOJlCTBeHHhlX onepau11i1 np11 coxpaHeHl111 np11ponHoi1 Cl1CTeMHOC­

m 11 ee oxpaHhI. B-TpeTLHX, nonbITaThC5l Tpe3BO oueHl1Th Harn ro­

cynapcrneHHo-npaBoBoi1 onbIT npoBeneH115I HecprnHhIX onepam1i1 

Ha np11Kacn11i1CKOM weJibcpe KaK c f10311U1111 pa3YMHOro yLJeTa 11 

BHenpemrn Ml1POBblX MeTOnoB 11 YCT051.Blll11XC5I CTaHnapTOB B Ka-

33XCTaHCKl1X YCJIOBl15IX, B TOM lJl1CJle 11 He B MeHblllett CTeneH11 B 

o6ecneLJeHl1l1 11 3aW:l1Tbl 11HTepecoB HHBecTOpOB, C03naBa51. HM He­

o6xonl1Mble 11 6JiaronpHHTHhie npocTOphI nettCTBHH. 

Hawa KOHcpepeHUHH np11xonHT non rp11cpoM «Kacn11i1 weJibcp -

2003» B KOHTeKCTe paCCMOTpeHH51 H KOJIJieKTl1BHOro o6cy)!(,UeHHSI 

6JIOKa Bonpocos, CB51.33HHhlX c COCT051.HHeM 11 nepcneKTHBOH rocy­

napcTBeHHOH pernaMeHTaUHl1 11 33KOHonaTeJihHOro peryJI11poBaHH5I 

HecprnHhIX onepau11i1, npe11Myw:ecrneHHO Ha Mope. HecpTera30Bbii1 

ceKTOp - Ha1160Jiee 6b!CTpO l1 onepe)!(aIOw:e pa3BHB3!01Ua51CSI OT­

paCJib 3KOHOMl1KH Pecny6JIHK11. no BCeMy Bl1nHo, lJTO 11MeHHO 3TOT 

ceKTOp He TOJihKO 3attMeT Benymee MeCTO BO Bcetl 3KOHOMl1lJeCKOH 

CHCTeMe CTpaHbl. BMeCTe c TeM OH BO MHOroM, a B03MO)KH0 flOlJTH 

BceueJIO B npSIMOM CMblCJle 6y)leT He TOJihKO onpeneJISITb noTeHUH­

aJlhHYIO KapTHHY, J111UO, npecTH)K Pecny6JIHK11, HO 11 HaKJia)lb!BaTb 

Ha Hee, Ha ee Bh1cw11e pyK0Bon5Im11e BJiaCTHo-pacnop511mTeJihHbJe 

cTpyKTyphI MHorocJIO)l{HyIO, TpynHy10 11 pacwmy10 orneTcTBeH­

HOCTh. CMoryT J111 3TH BJiacTHhie YI pyKosonH.llltte CTpYKTYPbI, BKJllO­

LJa51. B nepByIO OlJepenh npe3HneHTCKYIO BJiaCTh, IlapJiaMeHT H Ilpa­

BHTeJibCTBO, B Henpax KOTOph!X cpopM11py10TC5I CTpaTernSI 3KOHO­

Mttt.JeCKaSI 11 33KOHO)],aTeJlbHa51. CTOJil1THKa, 6h!Tb Ha BbICOTe 3TOH OT­

BeTCTBeHHOCTH 116paTb Ha ce65I 3a)],alJy ee peaJIH3aU11H, - 3TO 3aBH­

CHT OT p5I!J,a CJiaraeMhlX Ba)l{Hei1111HX cpaKTOpOB. 0)],HHM 113 TaKl!X 

3HalJl1MblX cpaKTOpOB 5IBJ15IeTC5I 11CCTOJib30BaHl1e noTeHU11aJia Hayq­

HOH MhlcJrn KaK yqeHhlX, TaK 11 npaKT11LJeCKl1X pa6oTH11KOB, BKJlIO­

LJeH11e HX KOJIJieKTHBHOro yMa B o6urni1 noTeHU11aJI 11 apceHaJI ,UOC­

Tl1)l{eH115I 11 BhmonHeH115I ueJieBhIX ycrnHOBOK 11 3aJJ,alJ. Hawa KOII­

cpepeHU115I, opraHH30BaHHa5I KaK Me)!(,UyHapo.nHa5I, B KOTopoil yLJaCT­

BYIOT rrpe.ucrnmITem:1 nocoJibCTB HeKoTOph!X 3apy6e)KHhIX rocy-
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.uapcTB 11 11HOCTpaHHbIX KOMnaHl1H 11 11HBeCTOpOB, pa60TalOIU11X B 

HecprnHoM ceKTope Ka3axcrnHa, .uomKHa paccMaTp11BaTbC5! B KOH­

TeKCTe yKa3aHHbIX 3Ma'-! 11 npecne.uyeT onpe.ueneHHYIO ueJJb co.ueti­

CTBl151 rocy.uapcrny 11 ero KOMneTeHTHblM opraHaM B Bb!pa60TKe 11 

pean113au111111M11 non11T11K11 B HecpTera3osoti OTPacn11 3KOHOMl1Kl1. 

0 uau,HOHa.JlbHbIX HHTepecax H CTOJIKHOBeuue ~HTepecoB 
B ue<t>Tera3oBon OTPaCJiu 

flp11 nocTaHOBKe CJJO)!(HbIX, oco6eHHO CJJO)!(HbJX 11 HOBblX BOJJe­

BblX 3Ma'-! 3aKOHO.UaTeJJbHoro peryn11posaH115! 11 onpe.ueneHl151 KOH­

KpeTHbIX .uetiCTBl1H rocy.uapcTBeHHOro Ha,U30pa 11 KOHTPOJJ51 Han 

npose.ueH11eM HecprnHbIX onepau11ti, B Il011CKe OflbJTHbIX MO.UeJJeti 11 

KOHCTPYKU1111, sap11aHTOB 11x peweH115! Ha.uo6Ho cHatiana YHCHl1Tb 

11HTepeCbl, KOTOpb!e JJe)!(aT B 11X OCHOBe 11 KOTOpb!M OHl1 CJJy)!(aT. 

l1HTepeCbl - 5!BJJeH11e .UBYXCTOpOHHee 11JJl1 MHOfOCTOpOHHee, B KO­

TOpOM Bcer.ua 11Me!OTC5! OCHOBHbie 11 «11rpa!OIU11e» CTOpOHbl, nose­

.ueH11e 11.uetiCTBl15! KOTOpb!X 5!BJJ5llOTC5! onpe,UCJJ5!10IU11Ml1 B Cl1CTeMe 

OTHOWeHl1H 11HTepecoB. 

K CO)!(aJJeHl1!0, HeKOTOpbie npaKT11K11-pyKoso.u11TeJJ11, .ua 11 ytie­

HhJe '-!aCTO B CBOl1X .uetiCTBl151X 11 pa6oTaX o6XO.U5!T npo6JJeMy 11HTe­

peCOB, C'-111Ta5! ee a6CTpaKTHOH 11JJl1 06we¢11nococpcKOH KaTerop11-

eii, He 11Me10meti npHMoe OTHoweH11e K peweH1110 cyry6o np11KJJa.u­

HhIX BonpocoB, B03Hl1Ka!Olll,11X Ha CTbIKC CB5!3eti KopnopaTl1BHblX 11 

3KOHOMl1KO-IlOJJl1Tl1'-leCKl1X rpynn 11 y'-!pe)!(,UeHm1 pa3HOH op11eH­

TaUl111. B 3TOH CB5!311 6bJJJO 6b1 none3HO noMHl1Tb y<1emrn 11 cnosa 

BeJJl1Kl1X MbICJJl1TeJJeti, Bbme.ueHHbIC 113 OflbJTa flOKOJJeHl1H. «HHTe­

pec - 3To TO, - yKa3bIBaJJ BeJJ11K11ti HeMeUKHH Mb1cn11TeJJb KaHT, -

6naro.uap5! tJ:eMy pa3yM CTaHOBl1TC51 npaKTHtJ:eCKl1M, eCTb np11'-111Ha, 

onpe.ueJI5110lll.a5! BOJIIO». 3Ty )!(e MblCJib ewe 6onee BbmyKJJo 11 Ha­

rJI51JJ:HO 113JIO)J(l1JI O.UHH 113 aBTOp11TeTOB ¢paHUY3CKOH MbJCJJl1 feJJb­

seuwit OH n11can: «Ecn11 cpH3HtJ:ecK11ti Ml1P no.u•111HeH 3aKoHy .us11-

)!(eH115!, TO Ml1p JJ:YXOBHbIH He MeHee flO.U'-111HeH 3aKoHy 11HTepeca. 

3ara.uKa cymecrnosaH115! tJ:eJioBeKa snonHe MO)!(eT 6bITb pa3ra.uaHa 

c TIOMOlll,hlO 11HTepeca». flpaBl1TeJibCTBeHHa51 MM11Hl1CTPaU115!, KOM­

neTeHTHbJe opraHhI rocy.uapcrna, Bb1pa6aTbIBa10IU11e non11T11Ky 11m1 

B npouecce peann3au1111 3TOti non11T11K11, .UOJJ)!(HbI nonbITaTbC5! y51c­

Hl1Th 11 BbltJ:JieHl1Th 11HTepeCbl pa3Hb!X CTOpOH, 6onee 51CHO npe.uoc­

TaBl1Th B Hl1X HaU110HaJJbHbIC 11HTepeCbl, - 3TO Ha116onee pau110-

HaJihHbIH nyTh np11H5!Tl15! peweHl1H B HecpTera30BOH OTPaCJJl1, 5!B­

JI5!10lll,etic5! CY.Ub60HOCHOH ,UJI5! CTpaHbl 11 Hapo.ua. 
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l1HTepeCbl, np05!BJUieMbie Ha BOJ1eBOM ypOBHe, KaK MOTl1Bl13a­

U115!, scer)la 11Me10T MaTep11anhHOe co)lep)l(aH11e B BH)le BhifOJJ.hI 11 

semel'1, Ha nocTynarnx KOTOphIX nocTpoeHo caMo o6mecTso, rocy­

JJ.apcTso, 11x 6oraTcTBo, )1(113Heo6ecne'-leH11e 11 6naronony'-111e Hace­

neHl151, He3aBl1C11MO K KaKOH CTopoHe OHO OTHOCl1TC51 B Cl1CTeMe 

OTHOWCHl1i1 11HTepeca. 0TCIO)la 11 CTOJ1KHOBeH11e 11HTepecoB, ero 

Hetn6e)l(HOCTb. 

He TPYJJ.HO npeJJ.B11JJ.eTh, 11cxoJJ.51113 onhITOB HeqneJJ.06b1Ba10wJ1x 

rocyJJ.apcrn Acj)p11K11, A31111 11 JlarnHcKol'1 AMep11K11, I.I.To cTOJ1KHo­

BeH11e 11HTepeCOB CTOpOH, y'-laCTBYIOLU11X B Hecj)rnHbIX onepaU1151X, 

6yJJ.eT npoHBJIHTbCH Ha scex 11x 3Tanax, B pa3HbIX paKypcax, B paJ­

HOH CTeneH11 CJIO)l(HOCTl1. Oco6eHHO ocTpo OHO npo51BJI5!eTcH TaM, 

r)le 11HTepeCbl CTOpOH BbICTynalOT KaK 11HTepeCbl pa3Hb!X rocy­

)lapcTB, B pa3HOH CTeneHl1 OflhlTHbIX, B pa3HOH CTeneH11 Cl1JlbHbIX B 

Ml1p0BOH fl0JI11Tl1Ke 11 B pa3HOH CTeneHl1 no,asep)KeHHhlX K o6me­

U11Bl1J1113aUl10HHOH, 11MnepcK01'1 11 Hau110HaJ1bHOH noJI11T11Ke. KaK 

BHJJ.11Te, 611aro 11 xopowo 6bITh X035111HOM Hecj)rnHoro 6oraTcTBa 11 

BJ1a)leTb 11M, BMecTe c TCM 3TO 1111CTOl.l.Hl1K roJIOBOJIOMHOH fl0Jil1Tl1-

Kl111 TPYJJ.HhIX peweH11i1 JJ.JI5! rocyJJ.apcrna 11 ero pyKoso,a11Tenei1. 

l1HTepec BXO,U11T 11 B TO )l{e BpeM5! He BXO,Ul1T B npaBo (B 3aKOHO­

.naTeJibCTBO ). OH - HecymaH OCHOBa npaBa 11 B TO )l{e BpeM51 He pa­

CTBOp51eTC51 B HeM, OCTaeTC5! 33 ero npe)leJiaM11 KaK o6beKTl1BHa51 

peMbHOCTb. l1HalJe 11HTepec noTep51JI CBOe CBOHCTBO KaK Cl1CTeM­

HOe 5!BJieH11e, nepeCTaJ1 6bi 6h!Tb o6beKTl1BHOi1 MOTl1Bauttei1 11 oc­

HOBOH cj)opM11posamrn non11T11K11 npasa. 

focy)lapcTBeHHO-npaBOBOe peryJIHpOBaHtte - 3TO O,U11H 113 oc­

HOBHbIX M0611J1bHbIX np11Hu11noB 11 MeTO)lOB o6ecne'leHIUI HHTepe­
COB cropoH, KaK Henocpe)lCTBeHHO y'-laCTBYIOLUMX B npoBe,aemm 

Hecj)rnHbIX onepau11i1, TaK H JaHHTepecoBaHHbIX cy6beKTOB, CT0-

5llll11X 1a HHM11. B 3TOM nnaHe OHO BhicTynaeT KaK caMOJJ.OCTaTOlJ­

Hoe, co,aep)l(aTeJ1bHOe 11 caMOCT051TeJibHOe 5!BJ1CHl1e. l1MeHHO B 3TOM 

nIIaHe OHO 3cj)cj)eKTl1BHo. PaccM0TpeH11e rocy)lapcTBeHHo-npaso­

soro pery;rnnposamrn Hecj)rnHbIX onepau11tl: TOJibKO KaK BOJieBol1 

aKT BJiaCTM, BHe 11 6e3 11HTepecoB CTOpOH, npHMO 111111 KOCBeHHO 

ylJaCTBYIOIUMX B HMX, 6e3 o6oCHOBaHl15! l1 ylJeTa MX, B KOHelJHOM 

ClJeTe ero OCJIO)KH51eT 11 YMHO)l(aeT CTOJIKHOBeHl1e 11HTepecOB. 

B TO )l(e speMH rocy)lapcrneHHo-npaBoBoe peryJI11posaH11e He­

ct>rnHbIX onepau11i1 - 3TO O)lHOCTOpOHHMH aKT, T.e. OHO 51BJI51eTC51 

npoJJ.yKTOM 11 cPYHKUMei1 OJJ.HOH 113 CTOpOH, y'-laCTBYIOlllMX B KOH­

TpaKTax. B c1111y 3Toro rocyJJ.apcrneHHo-npasosoe peryII11poBaH11c, 
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TaK MJil1 11Haqe, HeceT B ce6e 3JieMeHT 11 np113HaKl1 BMewaTeJibCTBa 

B OTHOWeHl151 Me)l()ly CTOpOHaMH. 3TO B CBOIO O'-!epe,D,b o6yCJiaBJil1-

BaeT He06XO,LJ,11MYIO OCMOTpHTeJibHOCTb 11 noBbIWaeT OTBeTCTBeH­

HOCTb Tex opraHOB rocy,D,apcrna, Ha KOTOpblX Jie)!(l1T npaBOBOe 

peryJI11posatt11e. AKTbI rocy.napCTsa, 11Me1011111e KaK perym1nrnHoe, 

TaK 11 Ha.U30pHo-opraHl13aU110HHOe 3Ha'-1eH11e B TaKHX oco6eHHO 

Ba)!(HbIX ccpepax, KaK HecprnHaH oTpacJib, JierKo MoryT 6bITb pacue­

HeHbI .upyroi1 CTOpOHOi1 B KOHTpaKTaX KaK BMewaTeJlbCTBO rocy­

.napcrna 11 ero KOMneTeHTHbIX opraHOB B paHee y3aKOHeHHYIO CHC­

TeMy OTHOWeH11i1. Ilo3TOMY yMeH11e BbI,UeJI51Tb 11 BH,LJ,eTb o6urne 

11HTepeCbl, a B Hl1X JlOKaJ!bHbie 11HTepeCbl .upyroi1 CTOpOHbl, Henoc­

pe,D,CTBeHHO 3aTParnsaJOUI11e ,LJ,ei1crn11HMl1 rocy,D,apcrneHHbIX opra­

HOB, BbicrynaJOUI11X OT 11MeHl1 co6cTBeHHl1Ka He.up 11 apeH,LJ,O,UaTe­

JI51, 51BJ151eTC51 3a,Ua'-!ei1 HOMep 01ll1H B KOHTPaKTHbIX OTHOWeHl151X. 

no.u rocy.uapcTBeHHo-npaBOBblM peryn11poBaH11eM KOHTPaKTHbIX 

OTHOUieH11i1 no npoBe,UeHl1!0 HecprnHblX onepau11i1 HMeeTC51 B BM.UY 

Beeb KOMTIJleKC Mep 11 nei1CTBl151, CB513aHHbIX c ocyUieCTBJieH11eM 

pacnop51,Ul1TeJlbHO-Ha.n3opHblX, KOHTpOJibHO-ynpaBJlew1eCKl1X, a 

TaK)!(e npaBOTBOpi-leCKl1X ¢YHKU11i1 rocy.napcrna 11 ero KOMneTeHT­

HblX opraHOB B TIOCTKOHTpaKTHbIH nep110.u. 

BonpocbI o KOHTPaKTaX, o HecprnHhIX onepau1151x Ha Mope, KaK 

Ha cyUie, a oco6eHHO Ha Mope, 06 11x no.nroTOBKe 11 3aKJIJO'-!eH1111 

npe,D,CTaBJ15llOT oco6yJO, MHOfOCJlO)!(HYIO 11 caMOCT051TeJlbHYIO npo-

6JleMy. 0 Hl1X He MlleT peqb Ha Hawetl KOHcpepeHU1111. Mbl HaMepe­

Hbl cocpe,UOToq11Tb BHl1Mam1e Ha HeKOTOpbIX np11op11TeTHbIX Bon­

pocax rocy.napcrneHHOH pernaMeHTaU11H B W11pOKOM CMblCJie 11 3a­

KOHO.UaTeJlbHOfO peryJI11poBaHl15! noCTKOHTpaKTHbIX OTHOWeHHH Ha 

sceM nporn)!(eH111111x netlcrn1151, T.e. 06 06ecneqeH1111 11x 11cnonHe­

Hl15! yqacrny10IU11M11 B HHX crnpoHaM11. CJie.noBaTeJibHO, 6a30BbIMl1 

HOpMaT11BaM11, 11MeJOUil1MH o6513aTeJlbHYIO !Op11,D,11'-leCKYIO H nom1-

T11qecKyJO Cl1J1Y BO B3aHMOOTHOWeHl151X CTOpOH, 3aKJ1JOql1BWl1X 

KOHTPaKT, 51BJ15llOTC51 11 OCTalOTC51 YCJ10Bl151 KOHTpaKTa. 3Tl1 ycJI0-

81151 KOHTPaKTa rrpe,UCTaBJI51IOT BOnJIOUieH11e 11HTepecoB, yqacrnyJO­

UI11X B HeM CTOpOH, 3acp11Kc11poBaHHbIX, .uonycTl1M, B MaKCl1MaJib­

HOH CTeneH11 KOHKpeTHO 11 no B03MO)!(HOCTl1 TO'-IHO, HO, HeCMOTp51 

Ha 3TO, OHM TPe6yJOT OCMblCJieHl151, TOJ1KOBaHl151 11 pacKpbITl151 HIO­

aHCOB, ,LJ,eTaJieti 11 rpattetl BO speMeHl1 11 B npocTpaHCTBe, KOTOpbie 

113MeHqJ1BbI. Eonee Toro, 11cnonH11TeJibCKa5! ¢YHKU1151, TeM 6onee 

Ha YPOBHe rocy.uapcrneHHOl1 BJlaCTl1, no CBOl1M npl1CYUI11M et! 3a­

KOHaM He Mettee CJ10)!(Ha, '-!eM YCJ10Bl151 HecpT51HOfO KOHTpaKTa, 
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no)J,Jle)l(aw11e 11cno1rneH1110 11 cocTaBJHIJOWl1e cyTh 11 op11eHTl1pb1 

3TOti 11cnoJIH11TeJibCKoti cj:>yHKU1111. Ha 3TOM CTbIKe 11 B03Hl1KaeT 

6oJibWe paJHornaCHti 11 npoT11BopeY11ti, Tpe6y10w11x rocy.uapcTBeH­

Ho-npaBoBoro peryJI11poBaH115! 11 «BMemaTeJibcTBa». 

UeJiecoo6pa3HOCTh 11 Heo6xo.u11MOCTb, BhirOJJ.HOCTb 11 BhlrD.lla c 

rnaBHOti op11eHTau11eti Ha fIOJiylJeHl1e MaKC11MaJibHO 6oJibWeti np11-

6b!Jll1 B pe3yJihTaTe pa3JJ,eJia npo.uyKu1111, HalJ11Ha5! c coopy)l(eH115! 

MOpCKOti nJiaTcj:>opMbl )J,J151 JJ,06b!lJl1 Hecprn, KOH4a51 c KOMMepqec­

KOti JJ,06b!lfeti 11 ee 3KCflOpTOM - 3TO OCHOBHa51 30Ha CTOJIKHOBeHl151 

l1HTepecoB Hecj:>TeJJ,06b1Ba10weti CTOpOHbl c rocy.uapCTBOM l1 ero KOM­

neTeHTHblMl1 opraHaM11. Bee 3TO MO)l(eT npo11cxo.u11Th B paMKax 

KOHTpaKTa 11 KOHTpaKTHblX OTHOUieH11ti, a TaK)!(e 3a 11X npe.ueJiaMl1, 

HO CB513aHHbJe c HHI\111. 3TH npOTl1BopelJl151 co BpeMeHeM, oco6eH­

HO c HalJaJIOM 11 HapaCTaHHeM KOMMepYeCKOti .ll06bllJl1 Hecprn 6y­

JJ.YT, Bl1.lll1MO, OCJIO)l(H51TbC51, fIOCKOJlhKY BhirOJJ,a Bee 60JibWe HalJl1-

HaeT MaTep11aJil130BaTbC51 B Bl1JJ,e HaJil1lJHOro Kan11Tana, Bbl3bIBaIO­

wero noBhIUieHHhIW 11HTepec. CornameHHe o pa3JJ,eJie npo.uyKu1111 

BCTYfll1T B CTa.ll,11!0 rnaBHOro pa6oTaJOWero JJ,OKyMeHTa, f!OCT051HHO 

l1Cflb!ThIBa10wero y.uapb! OJJ,HOCTOpOHHl1X 11 MHOfOCTOpOHH11X HH­

TepeCOB, no.u T51)1(eCTblO KOTOph!X 06Hapy)l(11BaeT CKPhITO 11 11CKyc­

HO nepBOHalJaJibHO 3aJIO)l(eHHb!e «CeKpeTbl» 11 HeJJ,OCTaTKl1 oueHH­

BaeMbie, KaK 6brnaeT lJaCTO, 60JlbWe B fl0Jlb3Y OJJ,HOti l13 CTOpOH, 

yt1acrny10w11x B cornameH1111. B 3Tl1X ycs10B115!x JaJJ,eJiaTb 6peum fl 

cornameHirn, rapMoH11poBaTb HHTepecbI crnpoH norpe6y10T Her..rn-

11oe yc11JI11e, Jie)l(aw11e Ha rocy.uapcTBeHHo-npaBoBotl pernaMeHTa­

u1111. 

c MOMeHTa 3aKJIJOlJeHl151 KOHTpaKTa 0 npoBeJJ,eHl1l1 HecpT51HbIX 

onepau11w OH CTaHOBHTC51 OCHOBHblM npaBOBblM ,IlOKyMeHTOM Me)l(­

.uy CTOpOHal\111, l1CflOJIHeHl1e HOpM 11 YCJIOB11ti, 3acp11KcHpoBaHHblX 

H JaJIO)l(eHHhIX B HeM, 51BJI51eTc51 o6513aTeJibHhIM. KaK 6bI He 6b1m1 

OHH KOHKpeTHbll\111 M BCeo6beMJIIOUU1Ml1, )l(l13Hb BHOCl1T B HHX CBOM 

Tpe6oBaHM5111 KOppeKTHBbl, HMe!OWHe KaK 6y.UHI1lJHOe 3HalJeH11e, 

Hepe.IJ,Ko H np11Hu11n11aJibHoe 3HaYeH11e, YTO npe.IJ,cTaBJT51eT none 

CTOJJKHOBeHl151 HHTepecoB 11 nopo)!(LlaeT npornBopeY115!. f ocynap­

CTBO 11 ero areHTbl .Il,OJI)l(Hbl 11MeTb TOHKoe YYBCTBO yJJaBmrnaHirn 

KOJJe6aHI151 11HTepecoB, l!T06bl HX llBl1)1(eHHe HanpaBlfTb Ha HY)l(l·!Oe 

pycJio, COOTBeTCTBYIOWee I1HTepecaM CTOpOH. 

CTpo6JieMa 3KOJIOrHYeCKoti 6e3onacHocT11cTpaHbI11 ee 06ecne­

lfem1e oco6eHHO OCTPO CT051T B o6JJaCTl1pa3pa60TKI111 3KCnJJyaTa­

U1111 np11pollHhIX 6oraTcTB 11 Henp Boo6we, B npouecce npoBe.nemrn 

Hecj)rnHhIX onepau11ti, Ha Mope B oco6eHHOCTl1. BnoJJHe npaBOMcp-
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ypoBH51X HaUl10HaJlbHblX ueHTPOB 11 penIOHOB, HO 11 OXBaTbIBaJOT 

HaUHOHaJ!bHbJe 11 Ha)JHaUJtoHaJlbHble 6JlOKl1 3aKOHO}laTeJlbCTBa 11 

l!HTepecoB. Bee 3TH oco6eHHOCTH l1 TOHKOCTl1 npo6neM, B03H11Ka-

1om11x B c11cTeMe « locynapcrno- 3aKoHonaTeJibCTBO - pa3nen npo­

JIYKlllll1» JlOJl)KHbl nonBepraTbC51 TW3TeJlbHOMY l13ylJeH!1JO 11 aHa­

;1113y B r.pouecce pean113au1111 Hau110HaJibHbIX HHTepecoB B HecpT51-

Hb!X onepamrnx. B 3TOM neJ1e orpoMHa ponb HayKH. 

11HHOB3Ul10HHbJe BBeneHl151 11 HayKa JlOJl)KHbl 11rpaTb 6a30BYJO 

pOJlb B rocynapcTBeHHOti pernaMeHTau1111, B 3aKOHOJl3TeJlbCTBe 11 B 

06ecnelJeH1111 rapMoH1111 HHTepecoB rocynapcrna 11 HHOCTpaHHbIX 

11HTepecoB B ccpepe HecprnHbIX onepau11ti. Oono)!(em1e B 3Toti 06-

nacnf TaKOBO, lJTO B ccpepe HenponoJlb30BaHH51 Boo6we, a B Hecprn­

HOM ceKTope B oco6eHHOCTl1, M51fKO roBOp51, npaKTHKa HaMHOro 

o6roH51eT HayKy' BepHee, Mb!CJlHTeJlbHble onepau1111 BbinOJIHHJOT 

cyry6o o6cny)!(J1BaJOWYJO, 6ynH11lJHy10 cpyHKU11JO. Me)!(Jly TeM, Mop­

c1<11e HecprnHbie onepau1111co31.laJOT11 nopo)!(JlaJOT HaMHoro 6oJlb­

we 11 6onee CJlO)!(Hbie cnew1cp114ecK11e npo6neMbI, lJeM Ha cywe. 

OrneTbl Ha Hl1X, B ycnoB11Hx 0TcyTcTB115! 11n11 cna6ocT11 HaylJHbIX 

pa3pa60TOK, npl1XOJll1TC51 11CKaTb B np11M11p11TeJlbHblX cy6beKTHB­

HblX KOHCTpyKU1151X. 

Pau110HaJibHoe MbIWJleH11e, KpoMe KaK onepe)!(aJOwee npaKTl1-

KY o6pa30B noBeneHH51, n0Tpe61-10 11HY)!(HOB11ccnenoBaH1111 Ha Bepy 

«06b51CHl1Mb!X» cpaKTOpOB. Bo3bMeM TaKOH np11Mep. no OJlHOMY 

113 cpnarMaHoB HecpTeno6bilJH Ha np11Kacn11tlcKoM wenbcpe - no 

TOO «TeHrH3WeBpo11Jlb» o6opoT OT peaJI113au1111 B 2002 rony co­

crns11n 411303 MJlH TeHre, T.e. no cpaBHeHHJO c 2000 ronoM Bbipoc B 

1,3 pa3a, a ynnalJeHHbie HM rocynapcrny cyMMapHbie HaJIOrH 3a 3TOT 

npoMe)!(yToK speMeH11 cocrnB!fJlH 0,8 pa3a, T.e. yMeHbWHJlHCb. TyT 

Bb!JlBHraeTC51 Macca npl1411H 11 JlOBOJlbl, Tpe6yJOW.!fe He npOCTO ne­

JlOBOro paclJeTa, a OCHOBaTeJlbHOro HaylJHOfO aHaJI!f3a «npl1p0Jlbl 

sewetl». 3rnro-To He np0Bon11nocb. TaKoti cnytJati He en11HMlJeH. 

OAO «Kpa)!(aH6acMyHal1» 3a TOT )!(e nep11on (2000-2002 rr.) yBe­

nwrnn peaJI113au11JO B 1,9 pa3a, a ynnaqe1-10 HM HaJIOroB B conocrnB­

neH1111 TOJlbKO 1,2 pa3a. 11Me!OTC51 np11Mepb1 npyroro nnaHa - 3TO 

COOTHOWeHHe no HecpT51HOJ1 KOMnaHl111 «MaHrncrnyMyHatifa3» 

cocrnB11no 1, I K 1, 1 pa3a. 3necb OTKpbrnaeTc51 none JlJlH 6onee rny-

6oKotl conocTaBHTeJlbHOt'i MOTl1BaUl111 11 o6bHCHeH!151 l1CTl1HHb!X 

nocrynaTOB If npl14l1H, Jle)!(aw11x B OCHOBe BbIJlaHHb!X peaJibHb!X 

pe3yJlbTaTOB. 3Tl1 l1TOfl1MoryT6bITb o6beKTl1BHb!Ml1 l1 cy6beKTl1B­

Hb!Ml1, HO Ba)!(HO noHHTb 11 OCMblCJll1Tb l1X, lJT06bI cnenaTb KOHTpaKT-
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Hble OTHOWCHl15l 6onee 5lCHbIMI1 11 npo3pa4Hb!Ml1. Ba)l(HO 11MeTb l3 

BH.ilY, 4TO npWll1Hbl rro.no6HbIX 5lBJieHI1H B 60JJbWei1 lJaCTH CKpbIT­

Hbl. c TOl!Kl1 3peHl15l npaKTJ1l!eCKOM MbJCJJH OHl1 IT04Tl1 He o6bHC­

Hl1Mbl. l1x MOTl1BaUl10HHa5l Jl0fl1Ka CTPYKTyp11poBaHa 11 MO~KCT 

OKa3aTbC5l .ilOCTYHHOH fl03HaBaTeJJbHOtl Hayl!HOH MbICJll1. 

HaylJHbie pa3pa60TK11 TCM none3HhI 11 Heo6xon11MbI, lJTO Bhmo11-

H5!10T npornocT11lJecKy10, onepe)l(alOWYJO npaKTHKy, ¢YHKUl1IO. Ha 
11X OCHOBe 3apaHee MO)l(HO rrpenyra)laTb, npe)J.OCTaBl1Tb B03MO)!(­

Hble npo6JJeMHbie BOflpOCbl, KOTOpbie MOfYT B03HJ1KHYTb B TaKl1X 

Ba)l<HettillHX CJJO)l(HbIX ccpepax, KaK HecprnHhie onepam111. TaM, 

me TBOp'leCKa5l MbICJlb He ITO)J.Hl1MaeTC5l Bblille npaKTl1Kl1, nJJeTeTC>I 

B xsocTe npaKTl1Kl1, ewe xy)l(e, sceueno 11n11 npe11MywecrneHHo Ja­
H51Ta peilleH11eM ee npo6JJeMHblX sonpOCOB B npaKT!1lJeCKOH n.r10c­

KOCTl1, He B,ilaBa51Cb B 11X Cl1CTeMHbJe KOPHl1, MO)f(eT )laTb Bpe~ICH­

Hble pe3yJJbTaThI - no.no611e peweH115l. 3rn BhirJJ5l.ill1T KaK 3a110;1-

HeH11e, 3aKoJJalJ11BaH11e JI.hip 11 TpeillHH, o6pa3oBaBll111XC5l no xo~w 

nposenemrn HecprnHhIX onepau11i"1, Ha 11x oT)J.eJJbHhJX 3Tanax. OH11 

HenpeMeHHO CKa)l(yTC>I OTp1maTCJlbHO Ha nocJie)lylOWHX 3Tanax. 

0 Teopuu MUMU3auuu poJiu rocy.uapcrna B 

Heqnera30BOM ceKTope 

3rn OlJeHb cepbe3Hhli111 6oJibHOtl Bonpoc, oco6eHHo )J.Jl5l TaKoil 

cTpaHbI, KaK Ka3aXCTaH, BCTyna10w11ti B p>IJJ.bI HecprnHbJX nep;+:aB, 

He 11Me51 CBOero OITbJTa, )la l1 B YCJIOBl15JX nepeXO.UHOfO pa3BllTH>l OT 

COBeTCKOro COU11aJil13Ma K Kanl1TaJJ113My. d>opMyJia 0 TOM, l!TO po.'lb 

rocynapcrna 11 ero opraHoB orpaHw111saeTc5l, cy)!(11BaeTc>1 no ~1cpc 

Kan11TaJIJ13aUHl1 npOl13BO)J.CTBeHHOH ccpepbl, OCHOBilHHOti Ha l!aCT­

HOM H KopnopaTl1BHOti co6crneHHOCTl1 - Herocy.uapcrneHHotl co6-
CTBeHHOCTH, B o6weM-TO, l13BeCTHa 11 Bbiy<IeHa sceMH. A lJTO CKpLI­

saeTc51 3a 3TOtl cpopMynoil, rne 11 Ha KaKOM ytzacTKe 11 nnacrnx xo-

35li1:crneHHoi1 )1(!13Hl1 B 6011hwetl 11 B MeHbWetl cTeneH11 nelkrnycr 

11 npo51BJI5leTc5l ee c1rna, a l!TO npo11cxon11T np11 3TOM c 113Bel11-10ii 

11CTOp11l!eCKOti pOJiblO rocynapcrna KaK 3aW11THl1Ka H noKpomrrc­

J15l 11HTepecoB o6wecrna 11 Hapo.na? - see 3Tl1 11.npyrne cB513aHHL1c 

c Hl1M BOITpOCbl BO MHOfOM OCTalOTC5l )J.Jl5l Hae OTKpb1Tb!Ml1. Dol!C­
Kl1 peweH11tl Ha Hl1X - 3a)lalJa 11 I10Jll1Tl1KOB, 11 npaKTl1KOB, H y11c­

Hb!X. B 3TOM neJie noJiaraTbC5l Ha aBOCb 11Jil1 Ky.na BbIBe)leT Kp1ma>1 

onacHO, a )lyMaTb 0 TOM, lffO CaMa BJiaCTb B O)J.11HOlJKY cnpaB!1TCJI c 

3Toti 3a,LlalJel1 6e3 ytzacnrn 11HTenneKTyaJihHhJX c11JI o6wecrna. 1-1c-
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npocnneJJbHO onacHo 11 ew:e 6011ee onacHo npeHe6peraTb cToJJeT­

HHM onbITOM npyr11x CTpaH, He BH!leTb Heo6XOLll1MOCTb OCBOeHIUI 

06w:eqe11oselJ.eCKOfO OObITa, 11MeHHO OCBOeHl151 3TOfO OOb!Ta, a He 

nonpa)!(aHH51 11M. BMecTe c TeM, Mb! - yT.J.eHble 11 npaKTl1Kl1, soopy­

)!(eHHble HaUl10HaJJbHblMH 11JJ,e5IMl1, He MO)!(eM )l(JlaTb HacTyn11eHl15! 

6JiaronpH51THblX JJ,Heti LlJl5l aKTl1BH3aU1111 Haweti ne51TeJJbHOCTl1 B 

HeqHera3osoti 0Tpac1111, rne pewaeTc51 no cyrn Ka)l(JlOJJ.HeBHO cynh-

6a cTpaHhl 11 ee He3as11c11Moe pa3Bl1Tl1e. B 3TOM nene HY)!(Ha opra­

HH3oBaHHOCTb 11 OHa TaK 11JH111HalJ.e MaTepHaJJI13yeTCSI B cpyHKUH5IX 

H nesiTeJJhHOCTl1 rocynapcrna 11 ero KoMneTeHTHhIX opraHoB. Ilpo­

uecc He MO)!(eT 6b!Tb CTHXl1HHbIM 11 peMec11eHHl1lJ.eCTBOM. Ilo3TO­

MY K pacnpocTpaHSieMol1 Teop1m o M11H11M113aum1 poJI11 rocynap­

crna 11 TeM 6011ee K ero TOTaJJhHOti pa3HOBHJJ.HOCTl1 - 06 ycTPaHe­

HHH BMewaTeJJbCTBa rocopraHoB soo6w:e B .uena HecpTera3osoro 

CCKTOpa 3KOHOMHKH, CJ!eJJ,yeT OTHOCHTbCSI c YMOM 11 KPl1Tl1lJ.eCKH. 

B IOPHLlHlJ.ecKol1 HayKe Pecny61111K11, B ee UHBHJIHCTHlJ.eCKOM 

Hanpas11em111, ycTaHaBJll1BaeTCSI 11 6epeT sepx Y3KaSI yCTaHOBKa o 

J-Je3bi6JJeMOCTl1 JJ,OfOBOpHbIX OTHOWCHHti B HecpTera30BOH OTpac1111 

H Jla)!(e 06 HX 11CKJIIOlJ.HTeJibHOCTl1 B onpeJJ,eJJCHl111 B3al1MOOTHOWC­

Hllii HHBeCTOpOB - HHOCTpaHueB 11 Ka3aXCKOfO rocy.u.apCTBa, no­

CKOJlbKY ynoJJHOMOlJ.CHHbie nocnenHero f101lf111Cb!BaJJl1 MHorne Hecp­

TS!Hb!e cornaweHl151 OT 11MeHl1 caMbJX BbICOKHX BJJaCTHbIX 11HCTaH­

UHi1 CTPaHbI. Mb1 .uomKHhI 06cyn11Tb Ha KOHcpepeHUHH, HacKoJJbKO 

11 B KaKOH CTeneHM noJJe3Ha 11 Bpe.LI,Ha TaKa51, TaK CKa3aTb , «Hayq­

Ha5! ycTaHOBKa» c no311u1111 11HTepecos 11 M11poso33peH11ti CYJJ.b6bI 

Hawero Hapona. Mb! ClJ.HTaeM, l!TO B seneH1111 rocynapcTBa 11 B 

ycnoBH5IX noow:peHH51 Kan11Tan11cT11T.J.ecK11x cpopM X03Siticrnosa­

HHSI 11MeIOTC51 HCMaJJO Cl1Jl, pe3epBa, cpopM 11 MCTO,ll,OB, Ll,OCTaTO'l­

HblX wrn noJJ.D,ep)!(aHH51 11 na)!(e onpeneneHHblX nyTeti, KaHaJJOB 

11)151 yn111eHl1SI peryJISITHBHOH poJIH rocynapcTBa B caMOM aKTl1BHO­

WllpOKOM CMhJCJie. MHMH3aUHSI pom1 rocynapcTBa B ycJIOBH5IX Ka­

m1TaJJl13Ma, KaK Mb! no11arae111, B03MO)!(HO, BOHLlCT B rIOJJHYIO CHJIY 

Ha pa3Bl1TOM 3Tarie Kan11TaJJH3au1111 o6w:ecTBeHHOH H fIOJil1Tl1lJ.eC­

KOH )!(113HH B Toti 11n11 npyroti cTpaHe. OnHaKo B nepeXOJJ.HbIX ro­

cy 11apcrnax, TaKHX KaK Ka3aXCTaH 11 B .upyrnx CTPaHax Ha npocTPaH­

crne 6b1Blllero CoseTcKoro CoI03a, rocynapcrno MeH5leT 11 nepe­

CTpaHsaeT CTapb!e MCTOJ:lbl ynpaBJieHl15l 11 KOHTPOJISI B ccpepe 3KO­

HOMl1Kl1, 11 BMecTe c TCM OHO OCTaCTC51 Ba)!(HCtilllHM peryJJ51Tl1BHbIM 

HHCTpyMeHTOM - opram13au11ei1 o6w:eHaUI10HaJJbHOfO MaClllTa6a. 

3To Mb! 1l0Jl)!(Hbl rIOMHHTb H l1CX01l11Tb H3 Hero KaK !13 OCHOBHOfO 

nocTynarn Haweti neHTeJJbHOCTH. 
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B apcemUie Hecjne.no6b1Ba10WJ1x cTpaH no rocynapcTBeHHOii 
pernaMeHTaUI1I1 I1 3aKOHO.llaTeJlbHOf0 yperyn11poBaH11S1 He¢T51Hb!X 
onepautttl, B KoTOphIX npeo6na.na10T I1JII1 npeo6na.nan11 MHOCTpaH­
Hhie I1HBeCTOpbl I1 no.np51.llHbie KOMnaHI1I1, I1Me!OTC51 I1 noJJyt-IaIOT 
pacnpocTpaHeHtte noH51TI151 «rocy.napcrneHHoe y•mcT11e» B Hl!X. 
«rocy.napCTBeHHo-ynpaBJJ51eMa51 He¢rnHa51 npOMbllllJleHHOCTb», «fO­

cy.napcTBeHHa51 He¢rnHa51Kopnopau115!»11 .npyrne, KOTophie oTpa­
)l(aIOT, Bhlpa)l(aIOT po;m 11 MecTa rocynapcrna B He¢rnttoi1 0Tpacm1. 
f ocy.uapcrno HI1 nptt KaKI1X ycJIOBI151X He MO)l(eT OTKa3aTbC51 OT CBO­
ei1 KOHCTI1TYUI10HHOH pOJII1 co6cTBeHHI1Ka He¢rnHoro 6oraTCTBa, 
apeH.UO)J.aTeJI51 I1 B c1-rny 3TOro OT CBoeti OTBeTCTBeHHOCTI1 nepe.n 
Hapo.noM 11 o6mecTBoM 3a pa3yMHYIO pacnop51)J.ttTeJibHocTh pecyp­
caMtt B HX HHTepecax. B 3TOH c¢epe B03MO)l(Hbl I1 He HCIGIIO'WIOT­
C.SI KpaHHHe Mepbl, eCJIH CHryaU,IDI IlO,Ll.BO)J.HT K HHM, He OCTaBJl5151 
JJ.pyrne B03MO)l(HOCTH pery;mpoBamrn He¢T.SIHhIX orrepau11ti. 



SOME ST ATE - LEGAL PROBLEMS 
OF CARRYING OUT OF OIL OPERATIONS ON THE SEA 1 

The sphere of oil operations is an area of strategy and the big 
policy for Kazakhstan. The present and the future of the Republic 
of Kazakhstan and its people are connected to oil in many respects. 
It does not matter whether oil extracting will bring benefit to of the 
Republic of Kazakhstan, - anyhow it will bring. The principal ques­
tion is that the oil branch has brought the greatest possible benefit 
within the framework of investment contracts. The Republic of 
Kazakhstan should and must apply for natural and lawful share. 
Legislative regulation and the state regulation in sphere of oil oper­
ations proceed from this priority task and are subordinated to it. 
There are a lot of barrier on this way, including insufficient experi­
ence and east trustfulness of our staff, tempting with shining ban­
knotes for those officials, who is dreaming to become rich, their 
corporate corruption, etc. So, our state and its heads are put before 
fatal decisions, which are taking place at a transitive stage of the 
post Soviet development. 

There are huge stocks of oil lay at the bottom of the Caspian 
Sea. Moreover, the nature has disposed so, that the great bulk of 
stocks are concentrated on the Kazakhstan zone. Scale preparation 
for development and partial development of oil pools at the bottom 
of the Caspian Sea has been begun in of the Republic of Kazakh­
stan. The first commercial oil recovery has been begun. Just one of 
these days «The State program of development of the Kazakhstan 
sector of the Caspian Sea», developed by the Ministry of Energy 
and Mineral resources, the National Company «KazMunaiGas>> was 
accepted. It is authorized by the Decree of the President of the Re­
public of Kazakhstan from May, 16, 2003. The program is designed 

' The report made in the international scientific-practical conference 
«Legislative regulation and state ordering of oil operations in the Kazakhstan sector 
of the Caspian sea» held on2 l-22 August in Almaty 2003 year. It was organized by 
the scientific- research centre 'Legislation and problems of oil» of the Kazakh 
Academic university. 
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for 2003-2015. Rational and safe development of resources of hy­
drocarbons on the sea, growth of their extraction and flowing of 
money resources into the state budget, introduction of modern tech­
nologies of world level, creation of new workplaces and all these 
should provide growth of well-being of the population are put as 
the basic purpose in it. 

Nothing is easier, than to describe the purpose and task on a 
paper, even in scale area as deveiopment of fields of the sea-bot­
tom, untouched and latent under thick iayers, at the same time 
nothing is difficult, than their realization, especially, when their 
realization is impossible because of the disadvantages of national 
opportunities, moreover it lays more behind their limits. l mean the 
urgency and unconditional necessity of attraction of the foreign 
capitai and experts, i.e. large-scale foreign investment. It will in­
crease difficult national problems. 

Oil has already started to define the large share of national econ­
omy.Mid-annual growth of gross national product was planned for 
2002-2004 within the limits of 5-7 percent of interests annually. 
On results of 2002 it has made more than 10 percent of interests. 
and in the first half-year 2003 growth of gross national product has 
made 10 percent of interests, that is for 2,5 percent of interests higher 
than scheduled. The main source of such record growth of gross 
national product is oil extracting, and on the Caspian shelf. The 
world's largest Karachaganak oil and gas condensate· fields have 
been developed very intensively. Official start has recentiy given to 
export of the first oil. It is planned to raise extraction of liquid hy­
drocarbons up to 10-10,5 million tons in one year against 5,2 mil­
lion tons in 2002 in the near future (the newspaper «The Panora-
ma», 08.08.2003). · 

We are going to discuss and exchange opinions around of three 
questions as far as it is possible and available. Firstly, it is about 
limits, forms and methods of regulating and controlling role of the 
state, as proprietor and tenant of oil-and-gas deposits, in Kazakh­
stan's conciete conditions today. This question is rather imporbnt. 
difficult and delicate. It concerns both to area of politics and to arc« 
of art of the management demanding real suspension of interests 
and opportunities. Secondly, to talk about legislative base of oil 
operations and, how to optimize and strengthen its legal-judicial 
and legal-regulating function in one hand. its correlations to concl;­
tions of the made or concluded new contracts and treaties in the 
other hand, receptions of the greater profitableness at different stages 

Ill 



of industrial operations preserving the natural system and its pro­
tection. Thirdly, to try to estimate soberly our state - legal experi­
ence of carrying out of oil operations on the Caspian shelf from the 
position of the reasonable account and introduction of global meth­
ods and the settled standards in the Kazakhstan conditions, includ­
ing the maintenance and protection of interests of investors, creat­
ing them necessary and favorable open spaces for action. 

Our conference holds under the title «The Caspian Sea Shelf -
2003» in a context of consideration and collective discussion of the 
block of the questions connected to a condition and prospect of the 
state regulation and legislative regulation of oil operations, mainly 
on the sea. Oil-and-gas sector is the most quickly developing branch 
of economy of the Republic of Kazakhstan. It is seen in all its branch­
es that this sector will not only take conducting place in all eco­
nomic system of the country. At the same time it will be probably 
almost not only define a potential picture, the prestige of the Re­
public of Kazakhstan, but also imposes its supreme supervising 
imperious - administrative structures the multicomplex, difficult 
and growing responsibility. Could these imperious and supervising 
structures, first of all presidential authority, the Parliament and the 
Government be on the height of this responsibility and undertake 
its realization because the strategy of economic and legislative pol­
icy are formed there? However, it depends on a number of com­
posed major factors. One of such significant factors is use of po­
tential scientific idea of scientists and practical workers, including 
of their collective mind in the general potential and an arsenal of 
achievement and performance of purposes and tasks. Our confer­
ence was organized as international, which is why representatives 
of embassies of some foreign states, foreign companies and the in­
vestors working in oil sector of Kazakhstan took participation in it. 
The conference should be considered in a context of mentioned 
tasks and pursues a definite purpose of assistance to the state and 
its competent bodies in development and realization of a policy in 
oil-and-gas branch of economy. 

About national interests and collision of interests in 
oil-and-gas branch 

At statement of difficult, especially complex and new strong­
willed tasks of legislative regulation and definition of concrete ac­
tions of the state supervision and the control over carrying out of 
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oil operations, in search of skilled models and designs, variants of 
their decision it is necessary to understand interests which lay in 
their basis and to which they serve. Interests are bilateral or multi­
lateral phenomena there are always basic and «playing» sides in 
which, behavior and actions of them are determining in system of 
relations of interests. 

Unfortunately, some practicals - heads, and scientists frequently 
do not pay attention to the problem of interests in their actions and 
works, considering it as an abstract or philosophic category which 
does not have the direct attitude to the decision of especially ap­
plied questions, connections to corporate and economic - political 
groups and establishments of different orientation arising on ajoint. 
In this connection, it would be useful to remember doctrines and 
the words of great thinkers deduced from experience of generations. 
«Interest is that, - the great German thinker Kant said, - due to 
what the mind becomes practical, there is a reason determining will». 
The same idea is even more evidently has stated by one of the au­
thorities of French idea Helwetsy. He wrote: «If the physical world 
is subordinated to the law of movement than the spiritual world is 
not less subordinated to the law of interest. The secret of existence 
of the person can be solved with the help of interest». The govern­
mental administration, competent bodies of the state, developing a 
policy or realization of this policy should try to understand and 
isolate interests of the different parties more clearly show national 
interests in them, the most rational way of decision-making in oil­
and-gas branch, which is important for the country and people. 

The interests shown at a strong-willed level as motivation al­
ways has the material contents as benefit and things on which pos­
tulates is constructed the society, the state, their riches, life-sup­
port and well-being of the population, irrespective of what side it 
concerns in system of relations of interest. The collision of inter­
ests and its inevitability results from this. 

It is not difficult to expect, proceeding from experiences of the 
oil-extracting states of Africa, Asia and Latin America, that colli­
sion of interests of the sides participating in oil operations will be 
shown at all their stages, in different foreshortenings and in differ­
ent degree of complexity. Especially it is sharply shown where in­
terests of the sides act as interests of the different states, skilled in 
different degree, strong in world politics in different degree and 

8-35 113 



subjected to civilized, imperial and national policy in a different 
degree. As you can see, to be the owner of oil riches and to own it, 
at the same time it is a source of complex policies and difficult 
decisions for the state and its heads. 

Interest enters and does not enter into the law (in the legisla­
tion). It is a bearing basis of the law and at the time is not dissolved 
in it, remains behind its limits as an objective reality. Otherwise 
interest has lost the property as the system phenomenon, would 
cease to be objective motivation and a basis of formation of a poli­
cy of the law. 

State - legal regulation is one of the basic mobile principles and 
methods of maintenance of interests of the parties directly partici­
pating in carrying out of oil operations, and the interested subjects, 
standing up for them. In this plan, it acts as the self-sufficient, sub­
stantial and independent phenomenon. Consequently, it is effec­
tive. Consideration of the state is legal-regulation of oil operations 
only as the strong-willed act of authority, outside of and without 
interests of the sides, is direct or indirectly participating in them, 
without substantiation and the account of them, finally it compli­
cates and multiplies collision of interests. 

At the same time state - legal regulation of oil operations is the 
unilateral certificate( act), i.e. it is a product and function of one of 
the sides participating in contracts. The state - legal regulation, 
anyhow, carries in itself an element and attributes of intervention 
in relations between the sides by the virtue. It causes necessary dis­
cretion and raises the responsibility of those bodies of the state on 
which legal regulation lays. Other side in contracts can easily esti­
mate the acts of the state having regulative and control-organiza­
tional value in such especially important spheres as oil branch as 
intervention of the state and its competent bodies in earlier legal­
ized system of relations. Therefore, to have the skill to allocate and 
see the common interests, and local interests of other side in them, 
directly touching actions of the state bodies, speaking on behalf of 
the proprietor of mineral resource and tenant is a number one task 
in contract relations. 

Under state - legal regulation of contract relations on carrying 
out of oil operations there is all complex of measures and the ac­
tions, connected with realization of administrative - supervising, 
control-administrative, and also legislation functions of the state 
and its competent bodies during the post contract period. 
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Questions on contracts, on oil operations on the sea as on land, 
and especially on the sea, about their preparation and the conclu­
sion represent a special, multicomplex and independent problem. 
They are not discussed at our conference. We are going to concen­
trate attention on some priority questions of the state regulation in 
a broad sense and legislative regulation of post contract relations 
on all extent of their action, i.e. about maintenance of their execu­
tion with the sides participating in them. Hence, the base specifica­
tions are the conditions of the contract having obligatory legal and 
political force in mutual relations of the sides concluded the con­
tract. These conditions of the contract represent an embodiment of 
the interests of the sides participating in it, fixed in the maximal 
degree particularly and whenever possible precisely, but, despite of 
it they demand judgement, interpretation and disclosing of nuanc­
es, details and sides in time and in space, which are flexible. More­
over, performing function, especially at a level of the government, 
under the laws inherent in it is less complex than the conditions of 
the oil contract subject to execution of making essence and refer­
ence points of this performing function. On this occasion, arise more 
disagreements and contradictions demanding state - legal regula­
tion and «intervention». 

Expediency and necessity, advantage and benefit with the main 
orientation to reception of the maximum greater profit in a result of 
the unit of production, beginning with construction of a sea plat­
form for an oil recovery and finishing with commercial extraction 
and its export. It is a basic zone of collision of interests of the oil­
extracting side with the state and its competent bodies. All this can 
occur within the framework of the contract and contract relations, 
and behind their limits, but connected with them. These contradic­
tions will be probably complicated, especially in the beginning and 
increase of a commercial oil recovery because benefit start to be 
materialized as the cash capital causing heightened interest more 
and more. The Agreement on division of production will enter a 
stage of the main working document constantly testing impacts of 
unilateral and multilateral interests under which weight finds out, 
skillfully originally incorporated «secrets» and lacks estimated as it 
happens frequently, it is more for the benefit of one of the sides 
participating in the agreement. In these conditions to close up a gap 
in the agreement and to be in harmony with interests of the sides 
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will demand the considerable effort lying on a state - legal regula­
tion. 

From the moment of the conclusion of the contract on carrying 
out of oil operations, it becomes the basic legal document between 
the sides, execution of norms and the conditions fixed and incorpo­
rated in it is obligatory. As though there were concrete and univer­
sal, the life brings in them the requirements and the corrective 
amendments having as every day value, basic value that represents 
a field of collision of interests and generates contradictions. The 
state and its agents should have been feeling of catching of fluctu­
ation of interests in order to direct their movement on the neces­
sary channel corresponding to interests of the sides. 

The problem of ecological security of the country and its 
maintenance especially sharply stand in the field of development 
and operation of natural riches and mineral resources in general, 
which is particular during carrying out of oil operations on the sea. 
Introduction of rigid restrictions, tax and penal sanctions, expansion 
of powers of special agents and other sensitive measures for investors 
and the contract companies is lawful in these spheres, which irritate 
them and creates the collision of interests. In these conditions, value 
of state regulation of ecological relations becomes powerful. 

In connection with total growth of foreign and the transnational 
foreign companies in the long term and their absolute densities in 
oil-and-gas sector of the Kazakhstan economy, personnel selection 
in them can turn to one of zones of collision of interests. First of 
all, I mean the structure of workers, the average experts estimated 
in thousand, and their acquisition in them. Under the motives of 
absence of experts, specialists on places, there is a mass delivery of 
foreign workers of various categories and other personnel from 
abroad in order to find and train them from local ones on places, in 
regions. Moreover, companies pay the invited foreign workers and 
employees in some times than the local staff more that are carrying 
out the same work. Foreign workers live incomparably in the best 
conditions. There have already been first skirmishes, meetings of 
protests of national workers against increasing injustice both 
humiliating conditions and attitudes towards them on the part of 
managers of the foreign companies. 

Problem of problems is compensation of the investments 
enclosed by foreigners in oil branch, strongly influencing on the 
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incomes received by the state. So-called «compensation» going to 
the foreign contract companies on compensation strongly 
exaggerated and increased their expenses suffered by them during 
oil operations; it is possible to assume that it becomes one of sources 
of disputed situations. 

About relations in system «The state-legislation -
division of production» 

It is necessary to note especially, that the present scientific -
practical conference mainly orientated on consideration and dis­
cussion of the questions arising and able to arise within the frame­
work of system of relations «the State - the legislation-division of 
production» in the process of carrying out of oil operations on the 
sea. It means, we are interested not in economic, technical, techno­
logical questions of oil operations in this case, but we are interested 
in intellectually strong-willed side of carrying out of oil operations, 
exactly in the state - legal interest in getting more production -its 
share from oil incomes. Statement and consideration of a problem 
of oil in a context «the State - the legislation-division of produc­
tion» is new because the problem of development of oil pools on 
sea space of the Republic of Kazakhstan is rather new in these as­
pects. There have been already involved about 200 oil fields in the 
Republic of Kazakhstan. Among them are large ones belong to rather 
skilled foreign companies putting large deposits for its development. 
They_use concessionary terms and occupy the proponent position 
on densities, capable to develop in command position. In process 
of comprehension of national interests by us such position can be­
come a potential source, causing conflicts from small up to more 
serious. In such conditions, the value of system «the State - the 
legislation-division of production» will increase for several times. 
There is necessity, at the same time and art of management a coor­
dination of three major elements of carrying out oil operations, 
namely such as the state, the legislation and a share of incomes 
which always are present and actively working in them investors 
and authority, riches and claims for it stands behind them. 

Relations in system of «the state - the legislation-division of 
production» are complex there is no uniform good - the uniform 
subject in them. There are many subjects and many goods divided 
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into two big groups, equal on a legal status, as the sides of the con­
tract, but not equal on «complexion»- on pressing opportunities in 
the inside of system attitudes. Moreover, relations in system have 
multilevel character, i.e. they operate and are solved not only on the 
top floors of a vertical of authority and investors, at levels of the 
national centers and regions, but also cover national blocks of the 
legislation and interests. All these features and subtleties of the prob­
lems arising in system «the State the legislation section of produc­
tion » should be exposed to careful studying and the analysis dur­
ing realization of national interests in oil operations. In this busi­
ness, the role of a science is huge. 

Innovative introductions and science should play a base role in 
the state regulation, in the legislation and in maintenance of har­
mony of interests of the state and foreign interests in sphere of oil 
operations. Position in this area is those, that in sphere mineral re­
source use in general, and in oil sector especially, practice much 
more overtakes a science, more truly, cogitative operations espe­
cially carry out serving, every day function. Meanwhile sea oil op­
erations create and generate much more complex specific problems, 
than on land. Answers to them, in conditions of absence or weak­
ness of scientific development, it is necessary to search in reconcil­
iatory subjective designs. 

The rational thinking, except for as outstripping practice of im­
ages of behaviour, is also necessary in research on belief of «ex­
plainable» factors. We shall take such example. One of leaders of 
oil extracting on the Caspian shelf - an open company «Tenghiz­
shevroil» had the turnover 411303 million tenges from realization 
in 2002 in comparison with 2000 it has grown for l,3 times, and paid 
the total taxes to the state for this time interval has made only 0,8 
times more i.e. it has decreased. Here are a lot of examples and 
reasons demanding not simply business calculation, and the thor­
ough scientific analysis «the nature prophetic» is put forward. It 
was not carried out. Such case is not individual. Open society 
«KrazhanbasMunai» for the same period (2000-2002) has increased 
realization in 1,9 times, and paid only 1,2 times of taxes in compar­
ison only. There are examples of other plan. The ratio of oil compa­
ny MangistauMunaiGas» has made 1,1to1,1 times. The field for 
deeper comparative motivation and an explanation of true postu­
lates and the reasons underlying real results opens here. These re-
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suits can be objective and subjective, but important understand and 
comprehend them, to make contract relations clearer and transpar­
ent. It is important to have in view of, that the reasons of the similar 
phenomena in the most part are hidden. From the point of view of 
practical idea, they are not explainable almost. Their motivational 
logic has been structured and could be accessible for cognitive sci­
entific idea. 

Scientific developments are useful and necessary, because they 
are carried out by prognostic, outstripping practice function. It is 
possible to foresee beforehand, give possible problem questions on 
their basis, which can arise in such major complex spheres as oil 
operations. Where the creative idea does not rise above practice, 
tails after practice, entirely or mainly occupied with the decision of 
its problem questions in a practical plane, not looking into their 
system roots, it can give only temporary results - similarity of the 
decision. Jt looks as filling of holes and cracks formed during the 
carrying out of oil operation, at their separate stages. They will af­
fect negatively the subsequent stages. 

About the theory of imitation of the state role in 
oil-and-gas sector 

It is very serious question especially for such country, as Kaza­
khstan entering a number of oil powers, not having the experience, 
and in conditions of transitive development from the Soviet social­
ism to capitalism. The formula is that the role of the state and its 
bodies is limited, narrowed in process of capitalization of the in­
dustrial sphere based on the private and corporate property, the state 
ownership; generally, it is known and taught by all. In addition, 
what disappears behind this formula where and on what site and 
layers of an economic life its force greater and less degree operates 
and realizes and what happens to an immemorial historical role of 
the state as the defender and the patron of interests of a society and 
people? All these and other questions connected to it in many re­
spects remain open for us. Searches of decisions on them are the 
task of politicians, practices and scientists. In this case, to rely at 
random or where the curve will deduce dangerously and to think 
that authority can cope with this task alone without participation 
of intellectual forces of a society. It is inexcusably dangerously and 
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it is even more dangerous to neglect centenary experience of other 
countries, not to see necessity of development of universal experi­
ence, development of this experience, instead of imitating them. At 
the same time, armed with national ideas scientists and practices 
cannot wait for approach of favorable days to increase our activity 
in oil-and-gas, where the destiny of the country and its indepen­
dent development has been solving every day actually. In this case, 
the organization is necessary and materialized in functions and ac­
tivity of the state and its competent bodies. Process cannot be spon­
taneous and workmanship. Therefore it is necessary to concern to 
the distributed theory about imitation role of the state and namely 
to its total version - about elimination of intervention of state bod­
ies in affairs of oil-and-gas sector of economy with wisdom and 
critically. 

Inj urisprudence of the Republic of Kazakhstan, in its civilized 
direction, it is a narrow installation about firmness of contractual 
relations in oil-and-gas established and takes top and even about 
their exclusiveness in definitions of mutual relations of investors -
foreigners and the Kazakh state as representatives of the last signed 
many oil agreements on the behalf of the highest imperious instances 
of the country. We should discuss at conference how far and in 
what degree is useful and harmful such, so to say «scientific instal­
lation» from the position of interests and outlooks of destiny of our 
people. We consider, that there are a lot of forces, reserves, forms 
and methods, sufficient for maintenance and even the certain ways, 
channels for strengthening of regulating role of the state in the most 
active - wide sense in charge of the state and in conditions of en­
couragement of capitalist forms of managing. Imitation role of the 
state in conditions of capitalism as we consider probably, will enter 
to its full force at the advanced stage of capitalization of a public 
and political life in this or that country. However in the transitive 
states, such as Kazakhstan and other countries on space of former 
Soviet Union, the state changes and reconstructs old methods of 
management and the control over sphere of economy, and at the 
same time it remains the major regulating tool of the organization 
of national scale. We should remember it and start with it as from 
the basic postulate of our activity. 

In an arsenal of oil-producing countries on the state regulation 
and legislative settlement of oil operations where prevail or pre-
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vailed foreign investors and the contract companies, are available 
and gain distribution of concept «the state participation» in them. 
«state - controlled oil industry», «the state oil corporation» and oth­
ers which reflect, express role and place of the state in oil branch. 
The state cannot refuse the constitutional role of the proprietor of 
oil riches and tenant under any conditions and by virtue of it, the 
responsibility before people and a society for reasonable adminis­
trative ability resources in their interests. The extreme measures in 
this sphere could be possible and are not excluded, if the situation 
brings to them, not leaving other opportunities for regulation of oil 
operations. 



roCYAAPCTBO "1 CAE.flK"1 B C<l>EPE 
HEAPOnO.nb30BAH"1~ 

3KcnepTHOe 3aIUIIO'leHHe 

3KcnepTHoe 3aKJIJO'-lem1e nonrornBJieHo no TIHCbMy-3anam110 

Hau110HaJibHOtt KoMnaHHH «Ka3MyHattfa3» OT 8 anpemi 2004 ro.ua, 

nonn11caHHOMY ynpaBJI5110W11M n11peKTOpOM no npaBOBOMY o6ec­

ne'-!eHl1!0 r-HOM Ca¢11HOBbIM K. 0Ho 6bmo anpecosaHo Hau110HaJib­

Hoi1 aKaneM1111 HayK PK, no nopy'-!eH1110 Kornpoiil cocrnsJieHo .uaH­

Hoe 3KcnepTHOe 3aKJIJO'-leH11e. 

B o n p o c I. BnpaBe JIH c TO'IKH 3peuust TeopeTH'leCKHX acneK­

TOB rocy.uapCTBa, KaK cy6beKTa a,UMHHHCTpaTHBHO-BJiaCTHbIX OTHO­

weuuu, BMeWaTbCSI B npouecc rpaJK,UaHCKO-npaBOBOB C,UeJIKH, KO­

TOpast KacaeTCSI HCKJIIO'IHTeJibHOB co6CTBeHHOCTH rocy.uapCTBa, B qa­

CTHOCTH OT'lyJK,UeHHSI 'laCTH npaBa ue.uponOJib30BaHHSI? 

0 TB e T. vb OTil1CaHl151 CHTyau1111, np11JIO)!(eHHOro K nl1CbMy-

3aJlaHl1!0 Bl11lHO, '-!TO nocTaHOBKa yKa3aHHOro Bonpoca CB513aHa c 

npona)!(ett OllHOH HHOCTpaHHOH nonp51.ll.H011 KOMTiaH11eti, BX01l51Weti 

B COCTaB KOHCOpUHyMa, CBOel1 ll0Jil1 B naKeTe npoeKTa Ha He.ll,po­

noJib30BaH11e (HecprnHOe MeCTOpO)!(fleHHe). focynapCTBO, KaK C06-

crneHH1lK Henp 11 CTOpOHa cneJIKll Ha HenponOJib30BaHHe, 1l3b51B1l­

J10 fOTOBHOCTb np1106pecrn (Kyn11Tb) OFiy)!(flaeMylO JlOJIIO B npo­

eKTe. 

Y CJIOBl151Ml1 CornaweH115! o pa3nene nponyKUHH (CPII) npe­

nycMoTpeHa B03MO)l(HOCTb nepeyCTynKH Jll060tt 113 no.upMHbIX KOM­

naHHH CBoeti .UOJil1 B npoeKTe npyrnM nonp51.ll,Hb!M KOMTiaHH51M, '-!TO 

11 np011CXO.ll,11T 6e3 Be.ll,OMa rocy.uapcTBa (ero ynOJIHOMO'-leHHOro 

opraHa). Ilp11 3TOM 11rnop11pyeTc5! 11 0Tp11uaeTc5! npaBo rocy.uap­

cTBa np1106peCTl1 yKa3aHHYIO .ll,OJIIO B npoeKTe. 

B .uam-10M cJiy'-!ae nettcTB11e no.up511lHbJX KOMnam1i1 He 06ocHo­

Bai-10 Hl1 TPe6oBaHl151M1l HaUHOHaJibHOro 3aKOHO.UaTeJibCTBa 11 Hl1 

cj:J11JIOCOcp11eti c.neJIKl1, B KOTopoti 3aKa3'-!11KOM o6beKTa BbICrynaeT 

rocy.napCTBO, 06Jiana10wee 11CKJIIO'-IHTeJibHOi1 co6cTBeHHOCTblO Ha 

Hero. K TOMY )Ke OHO coxpam1eT 11 OCTaBJI5IeT CTaTYC-KBO aKUHH 

OO}lp51.ll,Hb!X KOMTiaHHH. 
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TyT Hano oco3HaTb 11 11cxon11Tb 113 roro ocHOBHoro 110CTymna 

0 TOM, lJTO rocynapcrno B IlO,!l06HblX cnenKax BbICTynaeT He TOflbKO 

KaK y'-!aCTHl1K '-laCTHOnpaBOBblX, HO O,!lHOBpeMeHHO 11 ny6Jil1'1HO­

npaBOBbIX OTHOWeH11H, KaK 11HCTl1TyT, onpe,!leJI5llOWHl'1 npamrna 

HfpbI B ccpepe npasa. Dy6J111lJHo-npasoBbIC acneKTbI 3aK0HonaTCJ1h­

CTBa H OCHOBaHHbie Ha Hl1X npaBOOTHOWeHl151 HeOT,!leJil1Mbl 11 OT 

npaBa, HOT 110Jll1Tl1KH. 

f ocynapCTBO 51BJl5JeTC51 senyw11M cy6beKTOM COUl1aJibH0-3KO­

HOM!1'-lecKl1X 11 ynpaBJICHlleCKl1X OTHOWCHl1H H B 3TOM Ka'-ICCTBC 

OHO o6JianaeT scett noJIHOTOtl ny6Jil1lJHOtl BJ1acr11. OnHoBpeMCHHo 

rocyuapcrno 51BJI51eTc51 co6crneHHl1KOM Henp ( cr.6 KoHCTl1TYU!rn 

PK). Orc10na reopeTtt'-!eCKH 11 npaKT11'-!eCK11 BbITeKaeT, '-!TO B rpaJK­

.uaHcKo-npasosoti c.ueJIKe c y'-lacrneM rocy,uapcrna ornoweHHH xa­

paKrep113yJOTC5! COCT051H11CM IOpU,ll,U'IeCKOfO nepaBeHcTBa CTOPOH. 

11y6JIHlJHO-npaBOBOH xapaKTep TaKl1X OTHOWCHHfi Bb!pa:>KaeTC51 B 

TOM, lJTO B HHX peaJil13YCTC51 KOMileTeHUlf51 rocynapcrna (rocy.'l,ap­

CTBCHHOro opraHa). 06ecne'-!CHHOC KoHCTl1TyUl1ei1 MOHOilOJlbHOC 

rrpaso co6cTBCHHocTH rocy.uapcrna Ha Henpa npennoJiaraeT 11cnoJ1b-

3osaH11e HX B o6weHaU110HaJibHbIX 11HTepecax. TaKoe 11Cfl0Jlb'30Ba­

Hl1e MO:>KeT 6b!Tb o6ecne'-ICHO np11MeHeHl1CM He TOJ!bKO 3KOHO~!l1-

lJCCKl1X MCTO,!lOB, HO 11 a,!lMl1Hl1CTpaTl1BHO-npaBOBbIX. l1o3TOMy npa­

BOM0'-11151 rocynapcrna KaK cy6beKTa npasa co6crneHHocT11 Ha HC)l­

pa TCCHO B3al1MOCB513aHbl c ero npeporaTl1BaMl1 KaK opraHa ny6-

Jll1lJHOH BJiaCTl1, cysepeHHOro rapaHTa 11 3aw11THl1Ka He,!lp, 06ccne­

lJl1Bal01Uero HX COXpaHHOCTb 11 paU110HaJibHOe 11Cl10Jlb30BaHl1C. 11pl1 

3TOM rocynapcTBOM B paMKax ero npasosoro craryca 06ecneq1113a­

eTC5! BhlllOJ1HeH11e npaBOBbIX ycJioBHtl CPI1. 

B KoHCTl1TYU110HHOM 3aKOHe PK or 18 neKa6p51 1995 r. N~ 2688 
«0 Dpas11TeJihCTBe Pecny6JI11K11 Ka3axcraH» (c noCJ1eny10rn11M11 

H3MeHeH1151M11) ycTaHOBJICHO, lJTO K KOMI1CTCHU11H 11pam1TeJJbCTl3a 

PK OTHOCHTC51 opraH113au1rn ynpasJ1eH115! rocynapcrneHHoii co6-

cTBeHHOCTbIO, Bb1pa60TKa 11 ocywecrn11eH11e Mep no ee 11cno1Ib30-

BaHHIO, o6ecne'-lcHHe 3aw11Thl npasa rocynapcTBeHHOtl co6crner1-

HOCT11 (CM.: n.8 CT.9). B nocraHOBJlCHH11 KOHCTl1TYU110HHOfO Co­

BeTa PK oT 17 Mapra 1999 r. Ng 4/2 «06 0¢11u11aJibHOM rn11Kosa111111 

nonnyHKTa 4) CTaThl1 66 KoHCTl1TyU11H Pecny6J111K11 Ka3axcra11» 

npl13HaeTC51, '-ITO co6CTBCHHl1KOM rocy,uapCTBCHHOfO 11Mywecrna 

BbICTynaer caMa Pecny61111Ka Ka3axcraH, KoTopa51, onpene115ls1 B 

3aKOHOl(aTCJlbHOM aKTe 110JlHOMOlJl15111paBl1TCJlbCTBa, Ha,llCJ151CT cro 

npaBOM0'-11151Ml1 l10Jlb30BaHl151, BJla,!lCHl151 11 pacnop51)1(CHl151 rocy-
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ilapcrneHHbIM 11MywecTBOM. KoHCT11Tyu110HHbIH CoBeT PK noCTa-

11013w1, lJTO 10p11n11tJecKoe co.uep:>KaH11e HopMbI «opraHl13yeT ynpaB-

11cH11e rocy.uapcTBeHHOH co6CTBeHHOCTb!O» 03HalJaeT Ha.UeJleH11e 

n paimTeJlbCTBa Pecny6Jll1Kl1 noJ1HOMOlJl151Ml1 BJla.ueTb, nOJlb30BaTb­

CH 11 pacnop51:>KaTbC51 rocy.uapcrneHHOH co6crneHHOCTblO B npe.ne­

;1ax, ycTaHOBJleHI-IbIX 3aKOHO.UaTeJlbHbIMl1 aKTaMl1. CJle.noBaTeJlbHO, 

1uaJJeH11e, noJlb30BaH11e 11 pacnop51:>KeHl1e rocy.napcTBeHHOti co6-

crneHHOCTblO 03HalJaeT, B lJaCTHOCTl1, opraHl13a111110 ynpaBJleHl151 eIO 

npaBl1TeJlbCTBOM. focy.napcTBO, 6y.UylJl1 co6CTBeHHl1KOM npl1pO.U­

HblX pecypcos BnpaBe TeM caMblM ynpaBJ151Tb l1Ml1. 3aKoH npenn11-

cbmaeT aKTl1BHOCTb DpaBMTeJlbCTBa B .naHHoti ccpepe. 

H ecj)Tera30.no6bma10w1111 ceKTOp - onopHa5! oTpaCJlb 3KOHOMl1-

KlI. Kanl1TMOeMKa5! OTpaCJlb, a noTOMY 3.UeCb Heo6XO.Ul1M JICeCTKUU 

CTpaTeruqecKUU KOHTpOJib rocy.uapcTBa (CrpaTefl15! «Ka3aXCTaH -

2030». ,IloJlroCpOlJHblH np11op11TeT 3). 3TO OOJll1Tl1lJeCKl1H acneKT 

npo6JleMbI. Ha 3TOM ypOBHe pyKoBo.ncrna 3KOHOMl1Koti rocy.uap­

crno MO:>KeT np11H5!Tb mo6oe peweH11e, oTBelJaIOwee Hau110HMbHbIM 

l!HTCpecaM, He HaHOC5! B '!aCTHOCTl1 np11 3TOM ywep6a l1HTepecaM 

OOJIP511IHb!X KOMna1-111i1, yt1acTBy!Olll11X B c.neJlKe c rocy.uapCTBOM. 

3KOHOMl1lJeCKl1e l1HTepeCbl rocy.uapCTBa - COCTaBHa51 lJaCTb 

11a1rno1-1aJlbHb!X l1HTepecoB. CornacHo CT.18 3aKoHa PK OT 

26 11101-151I998 r. Ng 233-1 «0 HaUHOHMbHOi1 6e3onacHocT11 Pecny6-

m1 K11 Ka3axcTaH» Ha rocy.uapcTBo B03JlO:>KeHo 06ecnetJe1-111e 3K0-

11mml!eCKoi1 6e3onac1-1ocTM cTpaHb! nyTeM ocywecTBJlemrn KOHT­

ponn 3a COCT051Hl1eM l111COOJlb30BaHl1eM o6beKTOB 3KOHOMl1Kl1, Ha­

\0J15illil1XC51BynpaBJleHl1Yl11JIH co6cTBeHHOCTl1 l1HOCTpaHHblX opra­

Hl!33Ul1i1 11opramnau11i1c11!-IOCTpaHHbIM rracT11eM. Dp11l!eM, np11-

op11TeTHOCTb 3KOHOMW!eCKl1X Mep B03Be.UCHa B paHr np111-1u11na 

06ecnelJeH115! Hau110HMbHOtl 6e3011acHOCTl1 PK (n. 4 CT.3 3aKoHa). 

Ha JTOH cj:JyHD.aMCHTaJlbHOH OCHOBe n paBl1TCJlbCTBO opra1-1113yeT yn­

pasneHMe rocy.uapcTBeHHbIM cDoHJJ,OM He.up KaK o6beKToM rocy.uap­

crneHHoi1 co6cTBeHHOCTl1, onpc.ncm1eT nop5!.UOK 1111ueH311poBaH115! 

Hc;1pono11b30BaH115! 11 JaKJJIOl!emrn KoH1paKTOB (nn. 1116 CT.7 YKa3a 

«0 He.npax 11 1-1e.upono11b30BaHl111» ), a TaK:>Ke ocywecTsm1eT KOHT­

poJ1b 3a xo.noM BbinOJ1HeH115! KoHTpaKTOB (n.8 CT. 5 3aKoHa «0 He­

cjmI» ). Bee 3TO oxsaTbIBaeTcH KoMneTeHu11eti DpaB11TeJ1bCTBa no 

06ccnel!eH1110 3allll1TbI npasa rocy.uapCTBeHHOti co6cTBeHHOCTl1 

(n. 8 CT. 9 KoHCT11Tyu1101-1Horo JaKoHa PK OT 18 .neKa6p51 1995 r. 

Ng 2688 ( «0 CTpaBHTeJlbCTBe Pecny61111K11 KaJaXCTaH» ). 

C11e.uyeT oco6o cKa3aTb, l!TO B 3aKoH PK «0 Hau110HMbHOti 

6c3onacHocT11 Pecny61111K11 Ka3aXcTaH» BKJlIOlJeHbI cneu11anbHb1e 
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noJio)l(eHlrn o 3aw,1-1Te npaB 11HBecrnpoB. TaK, B nonnyHKTe 1) n .5 
cT.18 (06ecne4eH11e 3KOHOM114ecKoC1 6e3onacHocrn) 3anpewacTe>1 

np11H5ITl1e peweHl1H l1 COBepweH11e net1CTBl1H, npen5ITCTBYJOIIUIX 

np11TOKY 11HsecT11u11t1 B 3KOHOMl1KY Ka3axcTaHa, 11 ycrnHasmma­

eTC51 orneTCTBeHHOCTb 3a 3TO. Ilono6Hb!C HOpMbl Heo6X01l11MO pac­

CMaTpi-maTb B KOMnJieKce c 1lPYrHMl1 HOpMaM11, a TaK)l(e Y4l1Tb!BaTh. 

4TO 3aMeHa 01lHl1X l1HBCCTOpOB Ha npyrnx 11, oco6eHHO, Ha rocy­

napCTBCHHbJe 11HBeCT11U1111, Koma rocynapcTBO MO)l(eT 11 )l(CJJaeT !IX 

ocywecTBJJ51Tb, caM11 no ce6e Hl1KaK He MoryT paccMaTpl1BaTbC5I KaK 

npernITCTBOBaH11e np11T0Ky l1HBecT11u11Ct. HeJJb351 He Y'B1Tbll3;nb 

TaK)l(e nocJiellCTBl151 llJI5l pecny6JJl1Kl1 Tex l1Jll1 11Hb!X l1HOCTpa!lflblX 

11HBeCTl1Ul1H c y<IeTOM reonOJil1T!14eCKl1X acneKTOB nOJJO)l(CH!Hl 

CTpaHbl B Ml1pe, ee BHeWHeH nOJJl1TMKl1. a Ta!OKe peaJibHYIO OT!Ja'IY 

Tex 11JI1111HbIX 11Hsec111u11i1 llJI5! Pecny6n11K11 (B "!acTHOCTl1, no11y<1c­

H11e B03MO)l(HOH np116b!Jll1 np11 rocynapcrneHHb!X l1HBeCTl1Ul151X). 

Oco6o cJienyeT OTMeTl1Tb, <ITO ycnos1151 KoHTpaKTOB nonJK11i,1 

ocHOBbIBaTbCSI Ha nel1crny1oweM 3aKoHonaTeJJbcrne PK B o6nacrn 

Henp 11 HecprnHbIX onepau11t1, a TaK)l(e Tpe60BaH11l1 B qacTH 06ec11e-

1.J.eH115! Hau110HaJibHOi1 6e3onacHocTl1. B n.3 CT.18 3aKOHa PK «0 
Hau110HaJibHOtt 6e3onacHocrn Pecny6n11K11 Ka3axcTaH» np5IMO cKa-

3aHo: «Tpe60BaH115! no 06ecne<JeH1110 Hau110HaJibHOH 6e3onacHoc­

Tl1 B o6513aTeJibHOM nop511lKe Y411Tb!BalOTC51 np11 3aKJIJO'leHl111 KOH­

TpaKTOB no 11cnoJib30BaH1110 CTPaTerw1ecK11x pecypcoB Pecny6.11I1-

Kl1 Ka3aXCTaH, Bbl£lOJIHeH1111 3Tl1X KOHTpaKTOB l1 KOHTpOJJe 3a llX 

11cnOJJh30BaH11eM». 

Heo6xon11Mo 11MeTb B B11ny, lfTO rocynapcrno KaK y'-!acrn11K 11 

peryJIHTOP ny6m1'-IHO-npaBOBblX OTH01JleHHl1 cornacHO 33KOHO_'l<1-

TeJibCTBY snpase KaK aKmue110, TaK 11 naccueno so311et1cTB0BaTb 11a 

o6mecTBeHHbie OTHOWeH!HI llJI5l 1lOCTJ1:)KeHH51 )l(eJiaeMoro pe3yJib­

TaTa. 0Ho MO)l(eT np11HHMaTb HOBbie HopMaTHBHbie npaBOBbie aKTbL 

113MeHSITb net!crny10m11e, oTMeHSITb 11x. Ho MO)l(eT ndicrnonaTb 

nyTeM, TaK cKa3aTb, 1aK01111ow 6e:;aeucmellfl. Hanp111v1ep, 11cnonb· 

3y51 csoe npaBo nasaTb cornac11e, paJpeweH11e Ha Te HJil1 l1Hbie ,1eii­

CTBl15!, rocynapCTBO B onpeneneHHblX c111yamrnx snpaBe He na1n1 h 

T3KOBbIX, He Bb!pa)l(aTb CBOero peweHH51 no TeM l1Jll1 l1Hb!M BOllpO­

CaM, oco6eHHO B CJIY'-135IX, KOrJJ.a HH B 33KOHO)laTeJibCTBe, HH ll ;10-

roBopax c y<rnc111eM rocynapc1sa HeT cnew1anbHbIX HopM o cpoK;1x 

Tex J.1Jil1 HHbIX .uet1crnHH. HaKoHeu, ecJIH o6paTHTbC>l K fpa%Jta11-

CKOMY KoneKcy PK, TO HeJib351 He OTMeTHTb, LJTO naneKo He Bee 

OTHOWeHl151 peryn11py10TCH HOpMaM11 fpa)K)laHcKoro KO.UeKca PK. 
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B n.3 cT.l fK PK roeopuTcsi, B qacTHocTu, qTo K OTHoUieHUSIM no 
ucnoJ1b30BaHmo npuponHblX pecypcoe u oxpaHe 0Kpy:i1rn10meu cpe­
LlM. rpa.lK,UaHCKOe 3aKOHO)J.aTeJ1bCTBO npuMeHSieTCSI B cJiyqasix, KOf­
JJa 3TH OTHOUieHUSI He pery JlHPYIOTCSI 3aKOHO)J.aTeJibCTBOM 06 ucnoJib-
3083HUU npuponHbtX pecypcoe u oxpaHe 0Kpy}Ka10meu cpenb1. Bo 
L\C>IKOM CJiylJae, B 11aHHOM ccpepe np11MeH5IeTCSI LlaJieKO He TOJlbKO 

om10 rpa)l(JJ,aHCKOe 3aKOH0)1aTCJlbCTBO. 

TaK11M o6pa30M, aHaJIH3 crnTyca rocy,uapcrna KaK cy6beKTa 

rrnaCTHblX OTHOWeHl1M 11 3aKOH01IaTe.TJbCTBa, peryJ111py10ruero ero 

pOJib B ccpepe 3KOHOMHKl1, no3BOJI5ieT cneJiaTb CJ1e11y10ru11e Bb!BOllbI: 

1.rocy11apcTBO KaK cy6beKT anMHHl1CTpaTl1BHO-npaBOBb!X OT­

H01UCHl1M, 11CX01151 113 CBOero cysepeHl1TeTa 11 HHTepecoB Hau110HaJ1b­

!IOf1 6e3onacHOCTl1, Bnpase 3KT11BHO BMeWaTbC5!, a T3K)!(e nacc1-rn­

HO (nyTeM 3aKOHHOro 6e311etlcTB1rn) B031leHCTBOB3Tb Ha npouelly­

py II co11ep)!(aHHe OTHOWeHl1M 06 OTlJy)Kllemrn: lJaCTl1 npaBa He11po­

DOJlb30BaHHSI B npe11eJ1ax KOMDeTeHUM11 rocy11apcTBeHHb!X opraHOB, 

ycTaHOBJieHHblX netiCTBY!OlUHM 33KOHOllaTeJibCTBOM, TO ecTb pa3-

pCUl3Tb nepe11alJy HenponoJib30BaTeneM csoero npasa He11pononh-

3oB«HH51 ,llpyroMy HJIH OTKa3aTb B 3TOM. 0JJHOBpeMeHHO KaK ylJaCT­

Hl!K rpa)l(Lla1-1cKo-npasosbIX ornowe1-111i1 rocynapcrno snpase np11-

06pecT11 OT4Y)[(ll3CMYIO LIOJllO B naKeTe npoeKTa Ha He11ponoJ1b30-

BaIH!e, a no)lp511!Hb!M KOMnaHH51M CJie11yeT np113HaTb ero 3aKOHHb!H 

np11op11TeT B 3TOH 4aCTl1. 

2.CTpoueccyaJJbHa5I HopMa o npe11sap11TeJ1hHOM m1CbMeHHOM 

yBc:10MJie1-11111 CToJIHOMOlJHoro opra1-1a o 4acTMlJHOi1 nepe,nalJe npa-

13a HC.!lpOnOJib3013aH!rn no KOHTpaKTY Ha Hell,pODOJib30BaH11e Tpe­

TbC~IY mmy 51BJ15leTC51 COCTaBHOH qacThlO KOHTpOJISI KaK lj>yHKIJ,HH 
rocyJJ.apcTBeHHoro ynpaBJienm1. 3To 03HalJaeT, lJTO naTh TaKoe pa3-

pewcHHe 11J111 OTKa3aTb B HeM OTHOCHTOl K !1CKJllOlJHTeJ1bHOH KOM­

neTCHU1111 rocy11apcrna. nocKOJlhKY rocy11apcrno no 3aKOH011aTe.TJb­

crny (CT. 14 YKa3a «0 1-1e11pax 11 1-1e)lponoJib30BaH11H» B crnpoti H 

HOBOi1 pe11aKu1111) HaneneHo npasoM BbILJ.a4!1 pa3pernemrn Ha nepe-

1ia l!Y npasa HenponoJib3oBaHH51, TO HeJJ,ponoJlb30BaTeJih, HaMepe-

1rn101u11ttc5I nepenaTb csoe npaso, 06513aH o6paTHTbC51 K rocynap­

CTBCHHOMY opraHy c 3a5IBJie:--!11eM (npocb6oi1) 0 TaKOM pa3pewe­

Hl!H, a He yBel!OMJlSITb 0 CBOeM HaMepCHHH. 

J.focy11apcrno snpase npe,UJIO)!(HTb Yacrn•my10 nepenatJy npa­

na 1-1enponOJ1b30B3Hl151 no KOHTpaKTY Ha 1-1enponOJib30BaHl1C Ka3aX­

CTaHCKOMY TOBaponpol13BO.l111Temo. '.'.ho BbITeKaCT J13 Tpe6osamrn 

o6ecneYeHl151 3KOHOMHYecKoti 6e3onac1-1ocrn cTpa!-IhI (n.10 CT.18 
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3aKoHa PK«O Hau110HailbHOH 6e3onacHocrn Pecny61111K11 KaJax­

CTaH» ). OTXo.a 11 0TcTyn11eH11e OT 3Toro 3aKoHo.aaTeJibHoro Tpe6o­

Bamrn He1136e)l(HO MO)l(eT np11BeCTl1 K OTPHUaTeJTbHbIM rroCJTe.UCTBlt­

HM, BITJTOTb no yrp03bl no.apbma 3KOHOMl14eCKl1X HHTepeCOB CTPaHbl. 

B o n p o c 2. C y'leToM aHaJJtt3a sonpoca npo.aa.11m npasa He.apo­

noJlb30BaHHH (ero 'laCTH) "CTaTett 1090" 1091 fpaJK,llaHCKOro KO­

,UeKca Pecny6.1JttKH Ka3axcrau, MOMeT ,1u K TaKOtt c.aeJIKe B noJIHOM 

o6'beMe npuMeIDITbCjf HHOCTpaHHOe npaBO? 

0 T B e T. CT. 1090 rK PK conep)KMT Ba)KHYIO oroBOpKy 0 

ny611114.HOM npase. B 4.aCTHocrn, B rr. l CT.1090 ycrnHaB1111Bae1ur, 

4.TO «11HOCTpaHHOe npaBo He np11MeH5leTC5l B CJTy4a5IX, Kor.aa cro 

np11MeHeH11e npoT11Bopet111no 6bI ocHoBaM rrpaBonop5lLI.Ka Pecny6-

1111K11 Ka3aXcTaH (ny611114.HOMY nopHLI.KY Pecny61111K11 Ka3axcTa11;. 

B 3Tl1X c11y4.a5lx np11MeH5leTC5! npaBo Pecny61111K11 Ka3axcTaH». Bon­

pocbI HaU110HaJTbHOH 6e3onacHOCTl1 11 HMnepaTl1BHb!e ny6JTl14.HO­

npaBOBb!C HOpMbl MoryT paccMaTp11BaTbC5i )],OCTaT04.Hb!M OCHO!la­

H11CM )JJI51 Henpl1MCHCHl151 B orrpe.ae11eHHb!X CJiy4a5IX HHOCTpaHHOro 

npaBa, xorn CTOpOHbl 11 Ll.Of0!30pHJTl1Cb 0 ero np11MCHCHl111. no1106-

Hb!C OfOBOpKH Tl1Dl14Hbl LlJ15! 3aKOHOJlaTCJlbCTBa MHornx CTpaH, 

Wl1pOKO 113BCCTHbl 11 npl13HaBaCMbl B Teop1111 Me)l(JlyHaponHoro qa­

CTHOro npaBa, XOT5111 peLI.KO np11MCH5IIOTC51 Ha npaKTl1Ke, C4.11Ta!OT-· 

C51 cBoero pona «npenoxpaH11TeJTbHblM KJTana1-10M». 

AHaJTOrl14.Hbitt «npe11oxpaH11TeJTb» 3aJTO)l(eH TaK)Ke 11 B co11cp­

)l(aH1111 CT. 1091 rK PK KaK onpeneneHHa51 CTpaXOBKa HaUJIO­

HaJTbHblX 1rn1epecos Ka3axcrn1-1a. B n. 1 CT. 1091 ycTaHoBJTeHo npa­

BHJTO o co6mo11eH1111 11MnepaTHBHbIX HopM 3aKOHOllaTeJibCTBa PK. 

Pa3yMeeTCH, pe4b He 1111e1on106b1x11MneparnBHbIX HOpMax, HO Te~1 

He MeHee, B03MO)l(HOCTh l1X np11op11TeTa nepen HOpMaMll 11HOCTpaH­

HOro 3aKOHO)J.aTeJTbCTBa, 0 np11Me11emrn KOTOporo noroBOplU!l!Ch 

CTOpOHbl, B CJlylJae KOJTJIH3Hl1 HOpM, BOJMO)KHO KaK 6onee npc;1-

D04.Tl1TCJlbHbIX. 11MCIOTC51 B B11LI.Y, npe)l(Jle Bcero, ny6JTi14.HO-npa­

BOBbie 11MI1epan1BHbie HOpMbl 111111 CMewaHHblC HOpMbl (c 3JlCMCH­

TaMl1 qacTHonpaBoBoro 11 ny611wrno-npasosoro conep:xrnmrn \, c 

«norpaHl14.HbIM» conep)l(a1-111eM, lJTO oco6e1-1Ho xapaKTepHo LlJ151 3a­

KOH011aTe11bcTBa 0 HellpOI10J1b30BaHl111 B Ue.f!OM. Dp11op11TeT 11MrIC­

paTl1BHb!X HOpM HaUHOHaJTbHOro 3aKOHOll.aTCJlbCTI3a nepe.a HHOCT­

paHHb!M npaBOM 3aKpenJTeH, Hanp11Mep, B 3aKOHOJlaTCJlbCTBe illBcii­

uap1111, ©Pf, B P11McKoi1 KOHBeHu1111 c1paH 06mero pbIHKa 1980 r. 

0Tc1011a c11e.ayeT, 4.TO ttMnepaTHBHbie HopMbI, conep)l(aw11eu1 n 

YKa3e Dpe311neHrn Pecny6JI11K11 KaJaxcrnH. 11Me10wero c1111y 3a-
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KOHa, «0 Henpax 11 HenponoJib30Bamrn» OT 27 HHBapH 1996 r. non­

JlC)f(aT 6e3yCJIOBHOMY np11MeHeHl1IO, He3aBJ1Cl1MO OT Toro, 6blJIO 3TO 

npenycMoTpeHo CPO 11JI11 HeT. PelJb, B YacTHOCT11, !1lleT o CT.14 Ha­

JmtHHoro YKa3a B nepBoHaYaJibHoi1 penaKUHl1 11 c 113MeHeHl1HMH, 

BHcceHHbIMl1OT11aBrycrn1999 r. o BblllaYe pa3peweH11H Ha nepe­

,ia•1y npaaa HenponoJib3oBaHl1511lpyroMy JI11uy. Op11Hwm11aJibHa5t 

pa3H11Ua Me)!()ly npe)f(Hetl 11 HOBOH penaKu11et1 TeKCTa CTaTbl1 co­

CTOHT B 113MCHCHl111 rocynapcrneHHOfO opraHa, Bblll3JOUJ,ero pa3pe­

WCHl1e - 3Ta cPYHKU1151 OpaB11TeJibCTBa nepe,uaHa ynoJIHOMO'-leH­

HoMy opraHy, TO ecTh M11H11cTepcrny. Ho cyTb np11 3TOM ocTaJiacb 

npe)!(Heti: nepenaqa HenponOJib30BaTeJieM caoero npaaa Ha Henpo­

noJih30BaH11e ocymecTBJIHeTc51 TOJihKO Jil1Wh c pa3peweH115t rocy­

napcTBeHHoro opraHa. EcJI11 s CPO 6bIJI ycrnHoBJieH npyrotl nopH­

n.oK nepe)la'-111 npaBa He)lponoJib30BaHHH, nycTb na)!(e co CChlJIKOi1 

Ha np11MeHl1MOe 11HOCTpaHHOe npaBo, TO OH HaXO).l.11JIC51 6bi 11 Haxo­

ll.l1TC51 B HBHOM npoTHBOpe'-11111 c n. l. CT 1091 rK PK l1 CT.14 YKa3a 

Ope3H)leHTa PK, 11Me10mero c11Jiy 3aKoHa, «0 HeJJ.pax 11 HeJJ.ponOJib-

3osaH1111» B nepBOHaYaJibHOH 11 HOBOt'I pell,aKUl111. 

TaK11M o6pa3oM, B Pecny6JI11Ke Ka3axcrnH K c).l.eJIKaM no npo­

.lla)l(e npaBa He)lponoJib30BaH11H (ero YacT11) l1HOCTpaHHoe npaso 

He MO)!(eT 6b!Tb np11MeHl1MO B f10JIHOM 06beMe 11 TaM, me oroBope­

HO TaKoe ero np11MeHeH11e, OHO ).l.OJI)l(HO paccMaTpHBaTbC51 11 oue­

HI!BaTbC51 B paMKax 11 BHYTPH ny6Jil1YHo-npaBoBoro np11op11Tern 

rocyJJ.apcrna B 3THX CJJ.eJIKax. 

B o n p o c 3. C y<1eToM cTaTbtt 155 fpa)K,11,aHcKoro KO,lJ,eKca 
Pecny6JittKH Ka3axcrau u CTaTbH 14 YKa3a Ilpe3H)J,eurn Pecny6Jiu­
Kll Ka3axcrau, nMe10111ero cnJiy 3aKoua, «0 ue)J,pax u ue)J,ponoJib3o­
Baunn» KOr,lJ,a c)J,eJIKa no npo)J,aJt<e npaBa ue)J,ponoJib30Baum1 (ero 
<iacru) 6y.ueT c<inTaTbCSI 3aBepmeuuoii? 

0 TB e T. C,lJ,eJIKa Ha HeJJ.ponOJib30BaH11e OTHOCHTC51 K npo,UOJl­

)KaJOUJ,11MC51 npaBOBbIM onmweHl151M. 0Ha, KaK CHCTeMHOCTb, MO­

)KeT C'-IHTaTbC51 3asepweHHoi1 (11cnoJIHeHHOH) no 11cqepnaH1111 ee 

co.uep:>!<aHl151 11 TO[).l.a OHa CTaHOBl1TC51 apXHBHb!M ).l.OKyMeHTOM. 

CJJ.eJIKa ocymecTBJI51eTcH 11 11cnoJIH5leTc5! no3Taf1HO 11 Ka)!()lhIH ee 

3Tan HMeeT csoe 3aBepweH!1e, KOTOpoe, B CBOIO oYepe).l.b, 51BJI51CTC51 

J111Illb COCTaBHOH '-13CTblO (3JieMeHTOM) npo)J,OJl)!(alOUJ,11XC51 OTHOWe­

HHH. Ka)!()lbitl aKT rocy11apcrna (ero ynoJIHOMO'-leHHoro opraHa), 

CaHKUHOHHpYIOill,HH, f10)lTBep)!()lalOUJ,HW 11 npH3HaJOUJ,11H HM onpe-

1lCJieHHOe .uet1CTB!1e B paMKax C).l.eJlKH MO)KeT CYl1TaTbC51 3aBepweH­

HbIM, HO TOJlbKO B OTHOCHTeJlbHOM CMblCJie. 
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3aKOHO.UaTeJJbCTBOM ycTaHOBJJeHbI nopH.llOK 11 npoue.nypa np11-

.naH11H KOMneTeHTHbIM opraHOM rocy.napcTBa 3aBepweHHOCTl1 OT­

.neJJbHbIM ::nanaM KOHTpaKTHbIX OTHOWeHHH 11.neflCTBHHM, CB5!3<lll­

Hb!M c Hl1Ml1 (Hanp11Mep, 3aBepweH11e CTa.lll111 3aKJJIO'!eH!15! C.llCJl­

KH). flp11 3TOM pa3peWHTCJlbHbie MeTO.llbl 5!BJJHIOTC5! .llOMl1HHpy10-

llll1Ml1, 4TO OTHOCHTC.H K 110JlHOM04115!M 11y6J111'IHOH BJ1aCTl1. TaK, B 

11. 1-2 CT. 14 YKa3a CTpe311.neHTa PK, 11Me10wero CHJIY 3aKoHa, OT 

27 HHBapH 1996 ro.na Ng 2828 «0 He.npax 11 He.nponOJ1b30BaHHl1» ( c 

noCJie.uy10w11M11 113MeHeHl1.HM11) ycTaHOBJieHo: 

« l.CTepe.naqa CTpasa He.upo110J1b30BaH11H He.uponoJ1b30BaTeJJC1\1 

.upyroMy J111UY, ocywecTBJI.HeMa.H Ha nJiaTHOH JI1160 6ecnJiaTHoii 

OCHOBe, BKJIIO'!a.H nepe)la4y B KaLJecrne B3HOCa B YCTaBHblH Kam1-

TaJJ coJ)laBaeMoro 10pl1)111'!ecKoro JI11ua, Ja 11cKJI1o'!eH11eM nepena­

'111 f1paBa He)lpOOOJ1b30BaHlrn B 3aJIOr, ocywecTBJ1HeTC5! TOJlbKO c 

pa3pewemrn KoMneTeHTHOro opraHa (y110JIH0Mo'!eHHbIH rocy)lap­

crneHHblH opraH). 

2.Pa3peweH11e KoM11eTeHTHoro opraHa (ynoJIHOMoLJeHHhIH ro­

cy)lapcrneHHbIV! opraH) Ha 11epe)la'ly f1pasa He)lponoJ1b30BaH11H 

KOHKpeTHOMY J111UY )laeTC.H OT,UeJlbHO B Ka)!(Jl,OM CJ1yqae TaKOH Ile­

pe.D,a'!l1. He )1011ycKaeTc.H ycrnHoBJ1eH11e B KoHTpaKTe (B CJiy'!aHx, 

Kor.na KoHTpaKT JaKJ110LJaerc.H) o6mero pa3peweHH.H He.nponoJlb-

30BaTeJ1!0 Ha nepenaqy 11pasa HenponoJJb30BaHl15! mo6oMy J111UY no 

ycM0TpeH1110 He.nponoJib30BaTeJ1.H». 

ne3 TaKoro pa3peweHJ15! rocy.napcTBeHHOfO KoMneTeHTHOro 

opraHa nepena1.rn HeB03MO)KHa, HeJas11c11Mo OT Toro, 'ITO 3am1ca­

HO B KoHTpaKTe 11 qero 6b1 He )KeJJaJI11 JI11ua, HaMepesa10m11ecH 110-

JIY411Tb npaBO He)lpOOOJ!b30BaHl15! B pe3yJJhTaTe ero 11epe.na411 IlM. 

l1Ha'le, cornacHo 11. 5 TOM )Ke CTaTb116e3 rocy)lapcrneHHoro paJpe­

weH11.H C)leJJKa 6y}leT C'll1TaTbC5! HeneikTBHTeJlbHOH c MOMeHTa ee 

JaKJIJOLJeH1rn. 

B n. 9-1 Toti )Ke CT. 14 JJ.aHHoro YKa3a 11pe}lycMOTpeHa 11p11 011-

pe)leJieHHhIX ycJJOBH.HX B03MO)!(HOCTb OTKa3a KoM11eTeHTHoro opra­

Ha B BbI)laLJe pa3peweHH5! Ha 11epena1.1y npasa He)lponoJihJOBaI-ll!H. 

CJJe)lyer OTMeT11Tb, '!TO paccMaTp11BaeMh1ti YKa3 He o6H3hmaer 

KoM11ereHTHbI11 opraH, so LJTO 6h1 ro HH CTaJIO HJIH B 011pe.neJlCH­

Hh1iif cpoK Bbl.Ll,aTb pa3pcweH11e 11 npo113secr11 nepeo¢opMJieH11e 11 

perncrpau1110 c)leJ1Kl1. B cJJyLJae, ecJJH pa3pewem1e He Bhurn110. 

c.neJIKa He MO)!(eT6bITb cosepweHa H 3aBepweHa Ha 3TOM 3rane (3aK­

JJI04eHa). TaKu.M o6pa30M, At0:>1cHo c'lumamb, 'Imo e 3aK0Hoaame.11,­

cmee 3aJ/OJICeHa 603.MOJICHOCtnb nacCU6HOCO, nyme.At 3GKOHHOCO 6eJ<)e1i-
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cmBUJI, pe2yJZupoBaHUJ/ 2ocyaapcmBeHHbLM op2aHOM Bonpoca o mOM, KOMY 
nepeaaBamb, a KOMY He nepeaaBamb npaBo HeiJponoJZb30BaHUJ1. 

Cne.uoBaTeJihHO, 6e1 y4acrnS1 rocy.uapcTBeHHoro opraHa yKa3aH­

HbIH B Bonpoce Ng 3 3T30 c.ueJIKl1 He MO)[(eT C411TaTbC51 3aBepweH­

Hb!M. 

B o n p o c 4. B CJIY'lae ecJIH Il01lPMHaH KOMnattuH, nJiaHupyw­
maH ocymeCTBHTh nepeycTynKy CBOHX npaB " o6cTOHTeJihCTB no 
CPII, y:1Ke HanpasuJia tteo6X01lHMoe yse)J,oMJiettue IloJIHOMO'IHOMY 
opratty, u no)J,nucana )J,orosophl KynJiu-npo.[1,a:IKH 1lOJIH B npoeKTe, 
TO cornactto yCJIOBIUIM CPII u npuMeHHMOMY npasy snpase JIU IIpa­
BHTeJihCTBO Pecny6JIHKH Ka3axcrnH, HBJIHJOUJ,eecH JIHUeH3HOHHhlM 
opraHOM B COOTBeTCTBHH c )J,eHCTBYJOUJ,HM ua MOMeHT 3aKJIJ01JeHUSI 
CPII 3aKono)J,aTeJihCTBOM u BhlcTynaH OT HMenu rocy)J,apcrna, KaK 
HCKJIJO'IUTeJihHOro co6CTBeHHHKa ua He)J,pa, <l>aKTH'leCKU BMemaTh­
CSI B npou,ecc C)J,eJIKH " 3aHBHTh CBOe :IKeJiauue npuo6peCTH OT'IY:IK­
)J,aeMyJO )J,OJIJO ua YCJIOBHHX, paBHhlX TeM, KOTOphie npe)J,JIO:IKeHhl 
1lPYrHMH noKynaTeJIHMu? 

0 TB e T. OTBeT Ha 3TOT Bonpoc lJaCTIFIHO OXBal!eH OTBeTOM Ha 

TpeT11i1 Bonpoc. KoMneTeHTHbIH rocyJJ,apcTBeHHhIH opraH BnpaBe 

He JJ,aBaTb pa1peweH11e, B03JJ,ep)i<aTbC51 OT ero Bbl)J,a411 JJ,O Tex nop, 

noKa y'-!acTHl1Kl1 KOHcopu11yMa He np11nyT K cornaweH1110 c Hl1M o 

B03MO)[(HOM Ha1160Jiee OOTl1MaJibHOM llJISI Bcex 11, B nepBy!O O'-!e­

pe)lh, llJISI Pecny6JI11K11 Ka1axcTaH, n11ue (11n11 n11uax), KoTopbIM 

Ha116onee uenecoo6pa1Ho, c y4eToM Bcex 06cTOS1TeJibCTB, nepeJJ,aTb 

npaBo HenponoJib30BaHl151 11 KOMY KoMneTeHTHbIH opraH roTOB 

BbI)laTh COOTBeTCTBYIOWee pa3peweH11e 11 3aTeM npol13BeCTl1 Heo6-

XOLl,11MOe nepeocpopMJieH11e KOHTpaKTa H ero perHCTpaUHIO. 

Y'-111Tb!Ba51 Hau110HaJibHbie 11HTepecb1 CTpaB11TeJihCTBO, om1pa­

HCb Ha HOpMbl LI,ei1crny10wero 33KOHOLI,aTeJibCTBa, MO)[(eT 11 aKTl1B­

HO, 11 naCCl1BHO cpaKTl14eCKl1 BMewaTbCH B npouecc CLI,eJIKl1 11, B 

43CTHOCTl1, 3a51Bl1Tb 11 o60CHOB3Tb CBOe )[(eJiaH11e np1106peCTl1 OT-

4y)[()],aeMyIO Ll,OJIIO Ha ycJIOBHHX, paBHb!X TeM, KOTOpbie npellJIO)[(e­

Hbl JJ,pyr11Ml1 noKynaTeJI51Ml1 KaK Ha1160Jiee OOTHMaJibHhIH Bap11aHT 

cornacoBaH11S1 HHTepecoB, Y411Tb!Ba51, 4TO 6e3 pa1peweH11S1 KoMne­

TeHTHoro opraHa JJ,aHHaSI c.ueJIK3 He MO)[(eT 6b!Tb 3aKJII04eHa B np11H­

u11ne. Ba)[(HO H3HTH ycTp3HBa!OWHH BCeX y4aCTHHKOB OTHOWeHl1H 

Bap11aHT peweHHH npo6neMbI, Y4HTbrna10w11i1 np11 3TOM, ecn11 3TO 

Heo6XO.!I.11MO no o6CT051TeJibCTB3M, BbICOKOe npaBOBOe 11 OOJIHTl1-

lJeCKOe OOJIO)[(eH11e rocy.uapCTB3 11 ero H3U110HaJibHbie 11HTepeCbl. 
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Bon po c 5. YKaJKuTe KOHKpeTHLie nopMhI 3aKono.uaTeJihCTBa 
Pecny6JIUKU Ka3axcTaH, KOTOphlMU .UOJIJKHO PYKOBO.UCTBOBaThCSI 
IlpaBuTeJihCTBO Pecny6JIUKH Ka3axcran npu BMemaTeJihCTBe B npo­
uecc ocy111ecrsJieuu.11 yKa3aunou c.ueJIKU. 

0 TB e T. OH11 yKa3aHbJ B ornernx Ha sonpocbI 1-4. K TaK11M 
HopMaM MoryT6bJTb OTHeceHb1: rryHKTbI 1,2,5, 9-1 CT. 14 YKa3a Dpe-
3J.1.lJ.eHTa PK, 11Me10mero c11ny 3aKoHa, «0 He.upax 11 HeJ.J,ponoJib30-
Bam111» OT 27 HHBapH 1996 roJJ,a Ng 2828 (c noc11e.uy10m11M11 l13Me­
HeHl151M11); CTaThl1 1090 11 1091 f pa)[(Jl.aHcKoro KO.UeKca PK; non­
nyHKThI I), 3), 4), IO) 11 n. l CT. 18 (06ecne1.Jem1e 3KOHOMJ11.JecKot'1 
6e3onacHocT11) 3aKoHa PK «0 Hau110HaJihHOH 6e3onacHocT11 Pec­
rry61111Kl1 Ka3aXcTaH» l1 .up. 

Dp11 3TOM Ba)[<HO, 1no6b1 rocyJ.J,apcTBo (ero opraHbI) np11 ¢>op­
M11posaH1111 rrpaBOBoro rrpocTpaHCTBa 11 B ero paMKaX KOHTpaKT­

HbIX OTHOIIJeHl1H .uetfcTBOBaJIO B coorneTcrn1111 c KoHCTl1TYU11etf PK 
11 11HbIMl1 3aKOHOJ.J,aTeJibHbIMl1 aKTaMl1 c yl!eTOM HaUl10HaJibHblX 11 
CTpaTer111.JeCKl1X op11eHTl1pOB CTpaHbl. 

Ope3HD.eHT HauHoHarrbHotl 
aKan.eMHH ttayK Pecny6JJHKH, 
aKan.eMHK HAH PK 

M. )/(ypUH06 

19 anpe.JUI 2004 r. 

3KcnepTHall rpynna 

PyKoso11.11renh rpynnbI 3Kcneprns 
aKan.eMHK HAH PK, D.OKTop 
10pa11w1ecK11X HayK, npQ(j>eccop 

C. 3UMOH08 

)1,0KTOp !Oplf.IIH'-IeCKHX HayK, 
npocj>eccop 

B. Yeapoa 

)1,oKTOp IOPlf.IIH'lecKHX HayK, 
npocj>eccop 

C. Yoap1<ee 

KaH.lllf.llaT IOPlf.IIH'lecKHX HayK 
E.HypneucOIJ 



THE ST ATE AND THE TRANSACTIONS IN MINERAL 

Resource use The expertjudgement 

The expert judgement was prepared by the letter - task of the 
National Company «KazMunaiGas» in April 8, 2004, signed by the 
managing director on legal maintenance Mr. K. Safinov. It has been 
addressed to the National Academy of Sciences of the Republic of 
Kazakhstan and the given expertj udgement was made on the behalf 
of this organization. 

Q u e s t i o n 1. Is it legally for suij ects of administrative -
imperous relations to interfere the process of the civil-law transac­
tion which concerns a sole property of the state, particularly alien­
ations of the part of the right for mineral resource use from the para­
graph of view of theoretical aspects of the state? 

The answer. From the description of the situation enclosed 
to the letter - task it is clear. that the statement of the mentioned 
question is connected with the sale of one foreign contract compa­
ny included in a consortium, the share in a package of the project 
on mineral resource use (an oil field). The state, as the proprietor of 
mineral resources and the side of the transaction on mineral re­
source use has expressed readiness to get (to buy) an alienated share 
in the project. 

By the conditions of the Agreement about the division of pro­
duction is provided an opportunity of re-sale of the share in the 
project to other contract companies by any of the contract compa­
nies, which happens without the knowledge of the state (its autho­
rized body). Thus, the right of the state to get the specified share in 
the project is ignored and denied. 

In this case the action of the contract companies is not proved 
neither by requirements of the national legislation and nor philoso­
phy of the transaction in which the state possessing a sole property 
acts as the customer of object. Besides, it keeps and leaves the sta­
tus quo of shares of the contract companies. 
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Here it is necessary to realize and start with that basic postulate 
that the state acts not only as the private - legal participant, but 
simultaneously fulfill the public - legal relations in similar trans­
actions. It acts as the institute determining game rules in sphere of 
law. Public - legal aspects of the legislation and legal relations based 
on them are inseparable from law and policy. 

The state is the conducting subject of social and economic and 
administrative relations and in this quality it possesses all complete­
ness of public authority. Simultaneously the state is the proprietor 
of mineral resources (paragraph 6 of the Constitution of the Re­
public of Kazakhstan). From here theoretically and practically fol­
lows, that the relation in the civil-law transaction with participa­
tion of the state are characterized by the condition of legal inequal­
ity of the sides. Public - legal character of such relations is ex­
pressed in realization of the competence of the state (the state body). 
The monopoly of the property of the state on mineral resources 
was provided by the Constitution and assumes their use in national 
interests. Such use can be provided with application not only eco­
nomic methods, but also administrative - legal. Therefore, compe­
tences of the state as the subject of the property right on mineral 
resources are closely interconnected to its prerogatives as the body 
of public authority, sovereign guarantor and the defender of miner­
al resources providing their safety and rational use. Thus, the state 
provides performance of legal conditions of the Agreement about 
the division of production within the framework of legal status. 

There is an establishment in Constitutional law of the Republic 
of Kazakhstan from December, 18, 1995 Ng 2688 «About the Gov­
ernment of the Republic of Kazakhstan» (with the subsequent 
changes), that the organization of management by the state owner­
ship, development( manufacture) and realization of measures of its 
use, maintenance of protection of the right of the state ownership 
concerns to the competence of the Government of the Republic of 
Kazakhstan (see: paragraph 8 of clause 9). The Decision of Consti­
tutional Council of the Republic of Kazakhstan from March, 17. 
1999 NQ 4/2 «About official interpretation of paragraph 4 clause 66 
of the Constitution of the Republic of Kazakhstan» admits, that 
the Republic of Kazakhstan acts as the proprietor of the state prop­
erty and defines the act of power of the Government, allocates with 
its competences of using, possession and the order the state proper­
ty acts. Constitutional Council of the Republic of Kazakhstan has 
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decided, that the legal maintenance of norm «organizes manage­
ment of the state ownership». It means that the Government of the 
Republic of Kazakhstan will have the power to own, use and dis­
pose the state ownership in the limits established by acts. Hence, 
possession, using and the order of the state ownership means, par­
ticularly, the organization of management of it by the Government. 
The state, being the proprietor of natural resources has the rir;ht to 
operate them. The Government is active in the given sphere by the 
orders of the law. 

Oil and gas extraction sector is the basic branch of economy, 
capital-intensive branch that is why the rigid strategic control of 
the state (Strategy «Kazakhstan - 2030» is necessary here. It is a 
long-term priority. It is political aspect of a problem. At this level 
of management of economy, the state can make any decision an­
swering to national interests, not rendering damage to interests of 
the contract companies participating in the transaction with the state. 

An economic interest of the state is a component of national 
interests. According to paragraph 18 of the Law of the Republic of 
Kazakhstan from 26.06.1998 Ng 233-1 «About national security of 
the Republic of Kazakhstan» the state maintains the economic se­
curity of the country by control of a condition and use of objects 
of the economy which are taking place in management or the prop­
erty of the foreign organizations and the organizations with foreign 
participation. Priority of economic measures is erected to the rank 
of principle of maintenance of national security of the Republic of 
Kazakhstan (paragraph 4 clause 3 of the Law). On this fundamental 
basis the Government organizes management of the state fund of 
mineral resources as the object of a state ownership, defines the 
order of licensing mineral resource use and the conclusions of 
Contracts (paragraphs 1 and 6 of clause 7 of the Decree «About 
mineral resources and mineral resource use») and carries out the 
control over the performance of Contracts (paragraph 8 of clause 5 
of the Laws «About oil»). All this is covered by the competence of 
the Government on maintenance of protection of the right of a state 
ownership (paragraph 8 of clause 9 of the Constitutional law of the 
Republic of Kazakhstan from 18.12. 1995 Ng 2688 («About the Gov­
ernment of the Republic of Kazakhstan»). 

It is necessary to tell especially, that special regulations about 
the protection of the rights of investors are included into the Law 
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of the Republic of Kazakhstan «About national security of the Re­
public of Kazakhstan». So, in point J of paragraph 5 of clause 18 
(Maintenance of economic security) is forbidden decision-making 
and fulfillment of the actions interfering inflow of investments into 
economy of Kazakhstan, and is established the responsibility for it. 
Similar norms are necessary for considering in a complex with oth­
er norms, and also to take into account, that replacement of one 
investors by others and, especially, on the state investments when 
the state can and wishes them to carry out, they cannot be consid­
ered in any way as barrier to inflow of investments. It is necessary 
to take into account a consequence of those or other foreign invest­
ments for the republic in view of geopolitical aspects of position of 
the country in the world, its foreign policy, and also real feedback 
of those or other investments for the republic (particularly, obtain­
ing of the possible profit at the state investments). 

Especially it is necessary to note, that conditions of Contracts 
should be based on current legislation of the Republic of Kazakh­
stan in the field of mineral resources and oil operations and require­
ments regarding maintenance of national security. In the Law 
«About national security of the Republic of Kazakhstan» (paragraph 
3 of clause 18) it is told directly: «Requirements on maintenance of 
national security are taken into account at making contracts on use 
of strategic resources of the Republic of Kazakhstan and in perfor­
mance of these contracts and in control over their use». 

It is necessary to know, that the state as the participant and the · 
regulator of the public - legal relations, according to the legislation 
has the right to influence actively, and passively to public relations 
for achievement of desirable result. It can accept change and cancel 
new normative legal acts. It can operate by /awful inactivity. For 
example, using the right to agree, to give the sanction to those or 
other actions, the state has the right not to give those or not to 
express the decision on those or other questions in the certain situ­
ations especially in cases when there are no special norms neither in 
the legislation, nor in contracts with participation of the state about 
terms of those or other actions. At last, if to address to the Civil 
Code of the Republic of Kazakhstan it is necessary to note that not 
all relations are adjusted by norms of the Civil Code of the Repub­
lic of Kazakhstan. ln paragraph 3 of clause I of the Civil Code of 
the Republic of Kazakhstan it is spoken, particularly, in relations on 
use of natural resources and preservation of the environment, the 
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civil legislation is applied in cases when these relations are not ad­
justed by the legislation on use of natural resources and preservation 
of the environment. Anyway, there is applied not only the civil le­
gislation in the given sphere. 

Thus, the analysis of the status of the state as the subject of 
imperious attitudes and the legislation regulating its role in sphere 
of economy, allows making the following conclusions: 

I. The state as the subject of administrative - legal relations, 
proceeding from the sovereignty and interests of national security, 
has the right to interfere actively and to influence procedure pas­
sive (by lawful inactivity) and the maintenance of relations about 
alienation of a part of the right for mineral resource use within the 
limits of the competence of the state bodies established by the cur­
rent legislation, that is to resolve transfer the right for mineral re­
source use to another one or to reject it. Simultaneously as the par­
ticipant of civil-law relations of the state has the right to get an 
alienated share in a package of the project on mineral resource use, 
and the contract companies should recognize its lawful priority in 
this part. 

2. The remedial norm about the preliminary writing notification 
of Plenipotentiary body about the partial transfer of the right for 
mineral resource use under the contract on mineral resource use to 
the third side is a component part of the control function of the gov­
ernment. To give such sanction or reject it refers to the exclusive 
competence of the state. As the state under the legislation (clause 
14 of the Decrees «About mineral resources and mineral resource 
use» in old and new edition) has the right of delivering the sanction 
to transfer the right for mineral resource use to the mineral resource 
user intending to transfer the right must address to the state body 
with the application (request) for such sanction, instead of notifi­
cation about his intention. 

3. The state has the right to offer partial transfer of the right for 
mineral resource use under the contract on mineral resource use to 
the Kazakhstan commodity producer. It follows from the require­
ment of maintenance of economic security of the country (para­
graph 10 of clause 18 of the Law «About national security of the 
Republic of Kazakhstan»). A withdrawal and deviation from this 
legislative requirement inevitably can lead to negative consequenc­
es, to threat of undermining of economic interests of the country. 
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Q u e s t i o n 2. Can the foreign right be applied fully to such 
transaction taking into account the analysis of a question of sale of 
the right for mineral resource use and according to clauses 1090 and 
1091 of the Civil Code of the Republic of Kazakhstan? 

The answer. The clause 1090 of the Civil Code of the 
Republic of Kazakhstan contains the important statement about 
public law. Particularly, in paragraph 1 of clause 1090 is established, 
that «The foreign right is not applied in cases when its use would 
contradict bases of the law and order of the Republic of Kazakhstan 
(the public order of the Republic of Kazakhstan). In these cases the 
right of the Republic of Kazakhstan» should be applied. Questions 
about national security and imperative public - legal rules can be 
considered by the sufficient basis for not use in the certain cases of 
the foreign right though the sides and have already agreed about its 
application. Similar statements are typical for the legislation of many 
countries, are widely known and recognized in the theory of the 
international private law though are put into practice seldom. 
considered as some kind of «safety valve». 

Similar «safety lock» is incorporated as well in the contents of 
clause 1091 of the Civil Code of the Republic of Kazakhstan as the 
certain insurance of national interests of Kazakhstan. The rule about 
observance of imperative norms of legislation of the Civil Code of 
the Republic of Kazakhstan is established in paragraph 1 of clause 
1091. Certainly, the speech is not about any imperative norms, but 
an opportunity of their priority before norms of the foreign 
legislation. The sides have already agreed that its application will 
be preferable in the case of collision of norms. Public - legal 
imperative norms or the mixed norms (with elements of private and 
public - legal contents), with the «boundary» content that is 
especially typical for the legislation about mineral resource use. The 
priority of imperative norms of the national legislation before the 
foreign right is fixed, for example, in the legislation of Switzerl<md. 
Germany, in the Roman convention of the countries of the Common 
Market of 1980. 

The imperative norms indicated in the Decree of the President 
of the Republic of Kazakhstan, valid by the Law «About mineral 
resources and mineral resource use» from January, 27, 1996 arc 
subject to unconditional application irrespective of whether there 
has been discussed the Agreement about the division of production 
or not. Particularly, the speech is about paragraph I 4 of the name cl 

137 



Decree in initial edition and with the changes brought from 11.08.99. 
and about delivery of the sanction to transfer of the right for mineral 
resource use to other person. The basic difference between former 
and new edition of the text of clause will consist in change of the 
state body, which is giving out the sanction. This function of the 
Government is transferred to the authorized body that is to the 
Ministry. However, the essence has remained former: transferring 
the right for mineral resource use is carried out only from the 
sanction of the state body. If there has been established other order 
of transfer of the right for mineral resource use in the Agreement 
about the division of production even referring to the applicable 
foreign right it would be in the obvious contradiction from paragraph 
I of clause 109 lof the civil Code of the Republic of Kazakhstan 
and paragraph 14 of the Decree of President of the Republic of 
Kazakhstan valid by the Law, «About mineral resources and mineral 
resource use» in initial and new edition. 

the foreign right cannot be applicable fully in transactions on 
sale of the right for mineral resource use in the Republic of 
Kazakhstan and where such application is stipulated and should be 
considered and estimated within the frameworks of the public - legal 
priority of the state in these transactions. 

Q u e s ti on 3. When will the transaction on sale of the right for 
mineral resource use (its parts) be considered completed in accordance 
with clausel55 of the Civil code of the Republic of Kazakhstan and 
clause 14 of the Decree of the President of the Republic of Kazakhstan 
valid by the Law, «About mineral resources and mineral resource 
use»? 

T h e a n s w e r. The transaction on mineral resource use 
concerns to proceeding legal relations. It can be considered 
completed on exhaustion of its contents and then it becomes the 
archival document. The transaction is carried out and executed stage 
by stage and its each stage has the end, which is only an element of 
proceeding relations. Each act of the state (its authorized body), 
sanctioning, confirming and recognizing the certain action within 
the framework of the transaction can be considered as completed, 
but only in relative sense. 

The legislation establishes the order and procedure of giving 
completeness to separate stages of contract relations and the actions 
connected to them (for example, the end of a stage of the conclusion 
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of the transaction) by competent body of the state. Thus, allowing 
methods are dominating which refers to powers of public authority. 
So, in paragraph 1-2 of clause 14 of the Decrees of the President of 
the Republic of Kazakhstan valid by the Law, from January 27, 
1996 N2 2828 «About mineral resources and mineral resource use 
(with the subsequent changes) are established: 

1. Transfer of the right to other person by the mineral resource 
user, carried out on a paid or free-of-charge basis, including transfer 
as a payment in the capital of the createdj udicial person, except of 
transfer of the right in a pledge, is carried out only by the sanction 
of Competent body (the representative state body). 

2. The sanction of Competent body (the authorized state body) 
to transfer of the right for mineral resource use to the concrete person 
is given separately in each case of such transfer. The establishment 
of common sanction of mineral resource user to transfer of the right 
for mineral resource use to any person under discretion mineral 
resource use is not supposed in the Contract (in cases when the 
Contract was concluded). 

Transfer is impossible without such sanction of the state 
competent body irrespective of the fact what was written down in 
the Contract or what the person would desire to acquire the right 
for mineral resource use in the result of its transfer to them. 
Otherwise, according to clause 5 without the state sanction the 
transaction will be considered void from the moment of its 
conclusion. 

In paragraphs 9-1 of the same clause 14 of the given Decree the 
opportunity of refusal of Competent body in delivery of the sanction 
to transfer of the right for mineral resource use is stipulated under 
certain conditions. 

It is necessary to note, that the considered Decree does not oblige 
competent body to give out the sanction and to make renewal and 
registration of the transaction or in the certain term. In case if the 
sanction is not given, the transaction cannot be accomplished and 
completed at this stage. Thus, it is possible to consider, that there is 1he 
opportunity of passive, law/ u/ inactive regulation of the question will 
the right/ or mineral resource use be trans/ erred or not to anyone by !he 
legislation of the Republic of Kazakhstan. 

Hence, without participation of the state body mentioned in 
question 3, the stage of the transaction cannot be considered 
completed. 
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Q u e s t i o n 4. In a case if the Contract company has already 
directed the necessary notification to Plenipotentiary body and signed 
contracts of sale and purchase of a share in the prQj ect, planning to 
carry out re-sale of the rights and circumstances according to the 
Agreement about the division of production, then according to 
conditions of the Agreement about the division of production and 
applicable law, the Government of the Republic of Kazakhstan has 
the right, being license body according to the legislation of the 
Republic of Kazakhstan at the moment of conclusion of the Agreement 
about the division of production and speaking on behalf of the state 
as the exclusive proprietor on mineral resources, actually, to interfere 
the process of transaction and to declare the desire to get an alienated 
share on equal conditions which have been offered to other buyers? 

The answer. The answer to this question is covered with the 
answer to the third question. The competent state body has the right 
not to authorize, refrain its delivery until participants of a consortium 
will come to the agreement about the possible optimal for all and 
especially for the Republic of Kazakhstan to transfer the right for 
mineral resource use and the person who is the most expedient. The 
Competent body is ready to give out the corresponding sanction to 
that person and then to make necessary renewal of the contract and 
its registration. 

Taking into account national interests and basing on norms of 
the current legislation, the Government can actively and passively 
actually interfere into the process of transaction. It declares and 
proves the desire to get an alienated share on equal conditions, which 
has been offered to other buyers as the optimal variant of the 
coordination of interests. The given transaction cannot be made 
without the permission of competent body. It is important to find 
optimal variant of the decision of the problem for all participants of 
relations taking into account necessary on circumstances, high legal 
and political position of the state and its national interests. 

Q u e s t i o n 5. Could you name the concrete norms of the 
legislation of the Republic of Kazakhstan by which the Government 
of the Republic of Kazakhstan should be guided during the intervention 
in process of realization of the mentioned transaction. 

The answer. They are shown in answers to questions 1-4. 
To such norms can be related: paragraphs 1,2,5, 9-1 of clause 14 of 
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the Decrees of the President the Republic of Kazakhstan valid by 
the law, from January, 27, 1996 Ng 2828 «About mineral resources 
and mineral resource use» (with the subsequent changes); clauses 
1090 and 1091 of the Civil Code of the Republic of Kazakhstan: 
points I), 3), 4), 10) of paragraph I of clause 18 (Maintenance of 
economic security) of the Law of the Republic of Kazakhstan 
«About national security of the Republic of Kazakhstan», etc. 

It is important, that the state (its bodies) could operate according 
to the Constitution of the Republic of Kazakhstan and other acts 
concerning national and strategic direction of the country at 
formation oflegal space and in its frameworks of contract relations. 
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CpreiiMeHoB M.K. 

fOCY,UAPCTBO M KOHTPAKTbP 

B 11.syx pecny6JIHKaHCKHX 11311.aH11Hx nol!TH 01rnospeMeHHO no­

.RBHJil1Ch CTaThM C. 3. 311MaHosa - B «IOp1111.11llecKotf ra3eTe» non 

Ha3BaH11eM «KOHTpaKT Ha He11.ponoJib30BaHl1e» (NQ 41 OT 26 ~!(151 

2004 ro11.a) 11 B «Ka3aXCTaHCKOH npas.ue» «11Hsecrnp 11 KOHTpaKTbl» 

(B HOMepe 3a 28 MaH 2004 ro.ua). C np11cyw11M 6JiecKOM aKa.ue~BlK 

C. 3. 311MaHOB OTCTa11saeT l1HTepecb1 rocynapcTBa 11 Hapo11.a B 6op16e 

npOTHB 11HOCTpaHHbIX 111-!BecrnpoB. lJTO KacaeTC51 HHOCTpaHHhIX lfH­

secrnpoB, TO 51 npocpecc110HaJibHO 3aHl1MaJ-OCb KOHTpaKTaMl1 c 11HO­

CTpaHHbIMl1 11HBeCTOpaMJ1 y)!(e 6oJJee 15 JJeT 11 Mory no11.TBep11.l1Tb, 

l!TO 6b!Jll1 CJiyl!al1 yweMJJeHl151 H3Ul10HaJibHbIX 11HTepecoB pecny6-

JIMK11, Korna, ll0Jlb3Y51Cb HeKOMneTeHTHOCTblO 11 KOppyMm1pOBaH­

HOCTb!O K333XCTaHCKHX YHHOBHHKOB, HecoBepweHCTBOM 3aKOHO­

.uaTeJibCTBa, 11HBeCTopaM y11.aBaJIOCb noJiyl!aTb Heo60CHOBaHHhie 

np11B11J1erm111 csepxnp11611JI11. OnHaKo l13 He60J11woro cpaKrn, CB5I-

3aHHoro c 011.Hl1M 11.onoJJHeH11eM K 3aKoHy PK «O He11.pax 11 Henpo­

noJib3oBaHHl1», rocno11.11H 311MaHOB pa3BepHyJJ ueJiyJ-O K0Huenw110 

B3aMMOOTHOllieHl1H rocy11.apcrna H HHBeCTOpOB, - C'-IHTaeT aKaJe­

Ml1K HAH PK M. CyJJetlMeHoB. 

JI c ?Ay60KUM yea;;teem1e.M 0171/fOlllyCb K aKacJe./ltl/l{y c. 3. 3u.MGHOrl)', 

6blOGJOU(eJ;tYCfl y11eH0My e 061wcmu meopuu u ucmopuu 2ocyiJapcmaa 11 

npaea, nampuapxy KQ3GXC/11GHCKOU 10puiJu11ecKOU HGYKU, HO c U3J/OJK'C!i­

HOU UM KOHu,enu,ueu 5l He .lft02y co?Aacu tnbCR, u6o e cma mbe 66uTG ciJ£~W­
Ha non6tmKa noKoJte6amb ocHOBbt 2pa;;1ciJaHcK020 npaea - HayKu, 1.;:0-

mopou R CJLYJK:Y 6oJtee 40 Jtem. 

,II;sa no)J.Xo11.a K pa3rpauuqeuuw ny6Jiuquoro H qacTuoro 

PbIHOl!HaH 3KOHOM11Ka, c KOTopotl Hepa1pb1BH0 cBH3aHbI npa­

BOBoe rocy.uapcrno 11 rpa)K)l,aHCKoe o6wecrno 11 K nocTpoe1-11110 

KOTopotl cTpeMl1TC5I Ka3axcrnH, npe.unoJJaraeT l!eTKoc pa311.eJie1me 

1 )!(ypttan «IOp11CT». 2004. No 7. 
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11y6n111-mo-11paB0Boi1 H lJaeTHonpasosoi1 ecj:>ep. Ha Heo6xO.ll.HMOeTb 

p;nrpaHw1eH115! ny611w1Horo npasa 11 lfaeTHoro npasa o6pawaeTe5l 

encu11aJibHoe BHHMaH11e B K0Huenum1 npaBoBoi1 nonHTHKH Pee­

ny6JJHKH Ka3aXeTaH, yrnep)l(.'lCHHOi1 y Ka30M npe3H.Ll.CHTa PK OT 

20 OKT5!6p5! 2002 rona. B KOHUCITLU1H I10.Ll.TBCp.>K,ll,aeTe51 T3K)l(e Heo6-

XO.Ll.HMOeTb eo6Jl!O.Ll.CHl1H cpyH.LJ.RMCHTaJlbl-!blX oeHOB rpa.>K,ll,aHeKoro 

3'1KOHO.LJ.aTeJJbeTBa, B3)!<Hei1wet1 113 KOTOpb!X 5lBJ15leTe5l paBCHerno 

cy6bCKTOB. 

Me.>K,ll,y TeM noene.n1-111e HCCKOJlbKO JlCT Mb! e TpeBoroi1 OTMClJa­

CM 1-1a611pa10!lH!tl Bee 60.JlbWl111 pa3Max OTK3T OT npHHUMTIOB pb!­

HOlJHOi1 3KOHOMl1Kl1. Bee 6onee ye11n11saeTC5l Heo6oe1-10Ba1-11-1oe 

BMewarenbeTBO lJl1HOBHHKOB B X035Il1erneHHYIO .Ll.C5lTCJlbHOeTb npe)l,­

np115ITHH, WHpHTe5l lJl1CJ10 3aKOHOB, npenyeMaTpl1BaJOW11X yBen11-

lJe1-111e J111ueH311posamrn, eeprncp11u11poBaH1rn, cornaeoBaHH5l 11 npo­

lJHX pa3pew11TeJJbHbIX npouenyp. Bee 3TO BBO.ll.HTC5l non cpnaroM 

yci:rne1-11151 KOHTPOJI11py10wei1 H peryn11py10wel1 pon11 roeynaperna, 

33W11Tbl rocy.D,apcrneHHbIX HHTepeeoB H HHTepeeOB Hapo.D,a. 

0.D,HaKO Hepe.D,KO 33 3THM eT05lT He roey.D,aperneHHbie HHTepe­

ebI, a Be.ll.OMeTBeHHbie KopnopanmHble HHTepeebJ lJl1HOBHHKOB, 

11b!T3l01Ul1XC5l TIOJ!Yl!HTb .D,Jl5l ee65l o6oeHOBaHHbie 11 1-1eo6oe1-10BaH­

Hble JlbfOTbl 11 npe11Mymeerna, B03MO)!(HOeTb lJT0-1-1116y.D,b pa3pe­

waTb 11 Jll1UeH311POB3Tb. 11 3Ta TeH.LJ.eHU!15l, 1-1anpaBne1-11-1a5l Ha TO, 

4T06bi ey311Tb npe.D,eJJbl np11MeHeHl15l 43CTHonpaBOBblX OTHOWeHHH, 

ycHJIHTb roeynaperne1-11-1oe BMewareJibeTBo, npenoeTaBHTb roeynap­

erny B lJ3CTHonpaBOBbIX OTHOWeHH5lX 0.Ll.HOeTOpOHHHe JlbfOTbl, npe­

llMYWeerna H np11opHTeTbl, '.)Ta TCH.LJ.CHUH5l yel1JIHBaeTe5l 11 paCWH­

p5IeTe5l. 

OocJie.D,Hl1C ro.LJ.bl Mb! c npocpeecopoM IO. r. naCHHblM BC.D,eM 

6opb6y 3a pa3rpam1tJe1-111e np111-1u11noB ny6nwrnoro 11 lJaCTHoro 

pery n11posa1-1115l. MbI npoBCJJH Me.>K,ll,y1-1apo.n1-1y10 Ko1-1cpepeHUHIO, 

110CB5IIUCHHYIO pa3rpam1lJeHHIO ny6JJMlJHOro 11 lJ3CTHOro npaBa, 

nocraBHJJH sonpoc o pon11 rocynapcrna 1-1a 3ace.na1-11111 Cosern no 

npasosotl: non11T11Ke npH Ope3HL!eHTe PK, nocrn5IHHO BbICTynaeM 

no sonpocaM ny6n11lJ1-1oro 11 4acr1-1oro npasa B netJaTH. 

K 6oJibWOMY co)!(ane1-11110, cTaTb5I C. 3. 311Ma1-1osa BOJJbHO 

l!Jll1 HCBOJlbl-10 eTaJia 11neoJJorw1ecKHM o60CHOB3Hl1CM BbIWeyKa-

3RHHOH TeH.LJ.CHUHH, 06oe1-10BaHHeM 110311Ul111, onpaB.LJ.b!BaJOWei1 ro­

eynapeTBO 11 OL\HOCTOpOHHC 1-1apywmowei1 npHHHTbIC Ha ee65l 065!­

·i,neJJbCTBa. 
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3aHHMaeT JIH rocyJJ,apcTBO oco6oe UOJIOJKeHHe B KOHTpaKTax? 

fJiaBHa51 11.ne51 CTaTbl1 3aKJll01-JaeTC51 B TOM, lJTO rocynapCTBO B 

KOHTpaKTe 3aH!1MaeT oeo6oe OOJlO)KeH11e, noeKOJlbKY 3)leCb nelkT­

BYIOT Hal!ana He TOJibKO qaeTHoro, Ho 11 ny61111lJHOro npasa. Car-.10 

Y'-laCTl1e rocynaperna B KOHTpaKTC np11naeT KOHTpaKTHbIM OTHOUJC­

H1151M «HepaBeHCTBO B paBCHCTBC». 

l-ho6bI onposeprnyTb 3Tl1 noCTpoeHl151 e no111u1111 rpa)l{LlaHeKo­

ro npasa, He Tpe6yeTc51 oco6bIX ye11m1i1. CornacHo fpa)l{LlaHeKOMY 

KOJJ.CKey Pecny6JI11K11 Ka1axcrnH rocynapcrno, BCTYna51 B KOHTpaKT­

Hbie OTHOWeHl151, BbICTynaeT TaKl1M )Ke ey6beKTOM rpa)l{LlaHCKOfO 

npasa, KaK ¢11111lJecK11e H 10p11JJ.HlJCCK11e JI11ua. K rocynapcrny B 

3Tl1X eJiylJa51X llp11MeH51IOTC51 HOpMbl fK 0 IOpl1Jl11lJecKl1X Jll1W1X. 

H11KaKoi1 oeo6otf po111111 H11KaKoro Hapyruemrn np11Hu11na paBeH­

crna ytJaCTHHKOB. TaK11e )KC noJ10)KeHl15! 1aKpen11eHbI B rpa)K.naH­

CKOM 3aKoHOJJ.aTeJibcTBe scero Mttpa. Hanp11Mep, B rpa)l{LlaHcKoM 

KO)leKce fpy3l111 rocynaperno np51MO Ha3BaHO 1op11.n11lJeCKl1M Jlll­

UOM. 

0.nHaKO 51 lJYBCTBylO, lJTO CTOpOHHl1KOB oeo6oi1 po1111 rocy)lap­

CTBa B KOHTPaKTaX 3Tl1 apryMeHTbl He y6e)l{Lla!OT, TaK KaK OHl1 eIJ11-

TalOT, lJTO K KOHTpaKTaM e ylJaCTl1CM rocynapCTBa, B lJaeTHOeTll, K 

KOHTPaKTaM Ha HeJJ.pOTIOJlb30BaHl1C, HOpMbl fK He np11MeHl1Mbl l1Jll1 

np11MeH11MbI c orosopKaM11. DoMHl1Te: «HepaBeHCTBO B paseHCTBe». 

KaK n11weTC5I B CTaTbe: «DocTyJlaT 0 paBeHCTBe CTOpOH B KOHTpaK­

Te npennoJiaraeT 11 paBeHcTBo np111HaH115I po1111 roeynapcrna KaK 

oco6oro ey6beKrn B 3Tl1X oTHorueH!151X». HeBOJlbHO np11xon11T Ha 

yM 3HaMeHl1Ta51 ¢pa1a 111 ¢yTyp11eTw1eeKoro poMaHa Opy3n,1a 

«CKOTHbltt .llBOp»: «Bee )Kl1BOTHbie paBHbl, HO eBl1Hbl1 Bee )Ke He­

MHO)KelJKO paBHee». 

Do3TOMY 51 B03bMY B Ka<Ieerne np11Mepa JlJl51 aHaJI111a He rpa)K­

naHcKoe, a Me)l{LlyHapOJJ.Hoe npaso, rne eysepeHHbie ¢YHKU1111 ro­

cy.uapcrna npo51BJ151!0Te51 6oJiee <IeTKo. 

Dpo111BOJ1HbIM OT noH51Tl151eysepeH11TeTa51BJ151CTC51 l1MMYHIITCT 

rocy.uaperna OT cy,ue6Horo npecJie.nosaH11SI. MHoro JieT B Teopi111 

Me)KllyHapO.llHOro npaBa roeno.uernosana KOHUellUl151 a6cOJIIOTHO­

ro 11MMYHl1Tern: rocy.uaperno HH np11 KaK!1X o6eT051TeJibCTBax HC 

MO:>KeT 6b!Tb npl1BJ1Cl.!eHO K OTBeTCTBeHHOCTl1 B cy.uax )lpyroro ro­

cy .uapcTBa. 3TO Bbipa:>Kanocb B 111secTHoi1 q)QpMy11e «par in parern 

non habetj urisdictionem» ( «paBHbiti Ha.u paBHblM He 11MeeT 10p11c­

.lll1KUl1!1» ). 
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CTopotttt11KaM oco6oi1 pom1 rocy11,apcrna B mo6hIX OTHOUJeHH-

5IX TaKOe fIOJIO)!(eHHe Ka)!(eTC51 HOPMaJihHbIM H cei1'-laC. 0JrnaKO BO 

BCeM OCTaJibHOM MHpe OTHOWeH11e K 11MMYHl1TeTy rocy11,apcrna pe3-

KO noMeH5!JIOCb. 

[OCCTO.!l,CTBYIOWetf CTaJia Teopl151 cPYHKUHOHaJihHOro HJIH orpa­

HH'-leHHOro HMMYHHTera. CornacHo eti rocy11,apcrno scer11,a noJih3Y­

eTc51 HMMYHHTeTOM, KOr)la OHO )letiCTByeT KaK cyBepeH, COBepwaeT 

aKT BJiacrnosaHH5!. EcJIH )Ke rocy)lapcrno 1aKJIIO'-laeT KOHTpaKThI c 

'-lacTHhIMH JIHUaMH, ocywecTBJI5!eT BHeurneToproBbie orrepau1111, 

3aHHMaeTC51 KaKOH-Jil160 KOMMep'-leCKOti )le5!TeJihHOCTh!O, TO OHO 

HMMYHHTeTOM He rroJih3yeTC51. Cetitiac BO Mttornx rocy11,apcrnax 

rrpi!H5!TbI 3aKOHhl 06 HMMYHHTeTaX HHOCTpaHHhlX rocy)lapCTB, B 

COOTBeTCTBl111 c KOTOpb!Ml1 rocy)lapcTBO JIHWaeTC51 HMMYHHTeTa, 

eCJIH OHO BCTYITHJIO B '-laCTHorrpaBOBb!e OTHOUJeHH51 (Harrp11Mep, 

«KOMMeptiecKa51 )le51TeJibHOCTh, ocywecTBJI51eMa51 HHOCTpaHHhIM 

rocy;:i:apcrnoM s Coe;:i:11tteHHhIX Wrarax, HJI1111,ei1crn11e, coBepweH­

HOe 3a npe;:i:eJiaMH Coe;:i:11HeHHb!X lliraTOB B CB51311 c KOMMepLJec­

KOti ;:i:emeJihHOCTh!O 11ttocrpattttoro rocy)lapcrna BHe Coe)111HeHHhIX 

WraToB, ecJI11 3TO ;:i:el1crn11e 11MeJio np51Mhie rroCJiel(cTB115! )1JI51 Co­

emrneHHhIX lllraTOB» - § 1605 (a) 2 1aK0Ha ClllA 0611MMytt11rerax 

HHOCrpaHHh!X rocy;:i:apcTB 1976 ro;:i:a). 

CrpaHhI EC rrpHH51JIH Esponel1cKy10 KOHBeHu1110 06 HMMYHH­

reTe rocy;:i:apcrn 16 Ma51 1972 r. KoM11cc1151 Me)!(ll,yttapol(ttoro npaBa 

OOH B 1991 ro;:i:y rrpHH51Jia rrpoeKT crareti 06 HMMytt11rerax rocy-

1l,apcTB 11 HX co6cTBeHHOCTl1. 

LI:a)!(e B rex crpattax, me ewe Her raK11x 1aKOHOB, cy;:i:hI rrp11HH­

Ma10T peweHH51, OCHOBaHHbie Ha reop1111 orpaHH'-leHHOro l1MMYHl1-

rera (Harrp11Mep, peweH!151 KOHCTl1TYUHOHHOro cy;:i:a <t>Pr B 1962 11 

1963 ro;:i:ax no sorrpocaM HMMymnera). 

TaKHM o6pa3oM, npaKr11tiecK11 sccb MHp nepexo;:i:11r K rrp1111-ia­

H1110 roro, '-lTO rocy;:i:apcrno, Bcryna51 B l!aCTHOnpaBOBbJe OTHOWC­

Hl151, Bhlcryrraer KaK o6b!l!HbJti cy61,eKT tiacrttoro rrpasa, rep5!10-

w11l1 CBOH BJiaCTHo-rrpaBOBble cj)yHKU1111 11 npaBO Ha cyl(e6Hblti HM­

MYHHTeT. To, '-lTO Mb! np1111,ep)!(11BaeMC51 l1HOH TOl!KH 3pCHl151, HHKO­

ro He BOJIHyer. Ilp11 paCCMOTpCHl111 OJJ:HOro KOHKpeTHOro 11,eJia npa­

Bl1TCJibCTBO K11ra5! 1a5!BHJI0, l!TO K11ratl np1111,ep)!(l1Baerc51 reop11H 

a6COJIIOTHOf0 HMMYHHTera, CT03TOMY reop1151 orpa!rn'-leHHOro HM­

MYHHTeTa He MO)!(eT 6bITh K HeMy npHMCHe1-1a. 0l(HaKo cy;:i: CWA 

He npHH51JI 3TH 1l,OB01l,bl BO BH11MaH11e. 

flo3TOMY B 1-1aCT05!Wee Bper,rn CJIO)KJ1Jiacb napa1l,OKCaJib!-la5! CJ1-

TyaUH51: flpas11TeJibCTBO 11 Hau110HaJlbl-lbIH 6a1-1K PK npHBJieKalOT K 
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rpa:>K,UaHCKo-npaBOBOH OTBeTCTBeHHOCTl1 no BCeMy M11py, a Mb! B 

CBOl1X cynax He MO)!ceM paCCMOTpeTb 11CK K 11HOCTpaHHOMY rocy­

.uapCTBY 6e3 ero cornacm1, noToMy 4TO MbI, xorn 11 nposo3rnac11JJ11 

np11MeHeH11e Teop1111 orpaHl14eHHoro 11MMYHl1TeTa, HO cneUl1aJJb­

HOro 3aKOHa 06 l1MMyH11TeTe 11HOCTpaHHblX rocy.uapcTB .uo Cl1X nop 

He npl1H51J111. 

Oco6ennocTu npe~ocTaBJienu.SI ne~p B noJIL3oeanue 

OnHaKo B cTaTbe C. 3. 311MaH0Ba OTCTa11saeTc5! ewe 11 oco6b1tl 

xapaKTep KOHTpaKTOB Ha HeL!,pOilOJlb30BaH11e, 11CXOLl,51 np11 3TOM 113 

Toro, 4TO rocy.uapCTBO 0611a.uaeT 11CKJll0411TeJlbHbIM npaBOM co6-

CTBeHHOCTl1 Ha He.upa, 11 3TO 06yc11as1111saeT ero oco6yio ponb c 

BJlaCTHO-pacnopM11TeJlbHblMl1 cpyHKU1151Ml1, Bb!XO.U51W:11Ml1 3a npe­

LJ,eJlbl KOHTPaKTa. 

To, <ffo rocy.uapcrno 51BJJ51eTC5111CKJJI0411TenbHbIM co6crneHHH­

KOM He.up, He Bbl3bIBaeT COMHeH11tt, KaK 11 TO, 'ITO TOJlbKO rocy.uap­

CTBO snpase pacnop.s:D!<aTbC51 HenpaMtt. OnHaKo nyrn 11 cnoco6br 

pacnopmKemrn MoryT 6bITb pa3J1114Hbl. Bb16op 11x 51BJ151eTC51 Bonet! 

rocy.uapcrna 11 LJ,OJl)!{eH 6bITb 3aKpenneH B 3aKoHax rocy.uapcrna. 

B M11pe cywecTByeT LJ,Ba ocHoBHbIX cnoco6a npe.uocrnsnemrn 

He.up B IlOJlb30BaHl1e - J111UeH31151 11 KOHTPaKT. Ilp11 Jll11.J:eH3110HHOH 

Cl1CTeMe Me:>K,Uy rocy.uapCTBOM 11 HeL!,pOOOJlb30BaTeJleM B03Hl1Ka!OT 

411CTO BJlacTHo-pacnop.S!Jl11TeJlbHble, aLJ,Ml1H11CTpaTl1BHbie OTHOille­

Hl151. focy.uapcrno onpenem1eT yc11os115! Bbl.llalltt 1rnueH31111, MHBec­

TOp np11HMMaeT 11x. Ho .ua)l(e B 3TOM cnyqae rocy.uapcrno He MO)l(eT 

npo113BOJlbHO OT03BaTb 11m1 113MeHMTb yc110B115! 1111ueH3l111. B cny­
qae Heo6ocHoBaHHOro OT3b!Ba 11Jll1 113MeHeHl151 J111UeH31111 11HBec­

TOP snpaBe o6parnTbC51Bcy.u11 noTPe6oBaTb co61110LJ,eHl15! yc110B11t'1 

BbI.UaHHOH Jl11UeH3111111Jll1 B03MeweHl151 y6b!TKOB. 

)lpyrHM cnoco6oM 51BJ151eTC513aKJJI04eH11e KOHTPaKTa Ha He.upo­

noJlb30BaHMe, 11 B CJlyqae BbI6opa 3Toro cnoco6a rocynapcrno ne­

pexon11T ue1111KOM Ha rpa)l(llaHcKo-npasosbie peJlbCbI (caMo, .uo6-

poBoJJbHO, caMOCT051TeJJbHO) 11 OTCTYill1Tb OT rpa:>K,UaHCKO-npaBo­

BbIX np11HU11I10B (npe)!{D.e Bcero paseHcTBa CTOPOH, Henp11KOCHO­

BeHHOCTl1 co6cTBeHHOCTl1, He.uonyCT11MOCTl1 np0113BOJlbHOro BMe­

UJaTeJlbCTBa Koro-111160 B qacTHble .uena - CM. CT. 2 fK) OHO He 

snpase. TeM 6onee 3TO KacaeTC51 cnyqaes, Kor.ua rocy.uapcrno .srn­

JJ51eTc51 yqacTH11KOM X0351MCTBeHHOro TOBap11wecTBa l1Jll1 aKUl10Hep­

HOro o6w:ecTBa. B TaKOM TOBapmuecrne rocy.uapcrno 51BJJ51eTc51 
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o6b!'-1HhIM yqacTHHKOM, co6cTBeHHocTb TaKoro TOO ,,urn AO, .ua)!(e 

ecJI11 100% ero aKu11ti np11Ha)llle)!(aT rocy.uapcrny, y)!(e He rocy.uap­

crneHHa51, a qacTHa51 co6crneHHOCTb, VI 3.Uecb .ueticrnyIOT y)!(e Hop­

f\tbI He rocy.uapCTBeHHOro l1Jll1 a,LIMl1Hl1CTpaTl1BHOro npasa, a KOp­

nopaTl1BHOro (rpa)!(,llaHcKoro) npasa. 

KaJaxcrnH Bb16paJI cMewaHHYIO, n11ueHJHOHHo-KOHTpaKTHYIO 

Cl1CTeMy, HO 3Ta Cl1CTeMa KaK CMewaHH351Morna6bITb TOJibKO spe­

MeHHOH, Ha)lO 6hIJJO nepeXO,[IJ1Tb 11Jil1 K Jl11UeH3110HHOH, 11Jll1 K KOHT­

paKTHOH. IloCJie 6ypHbIX o6cy)!(,lleHHH 33KOHO,llaTeJlb B 1999 ro.uy 

BbI6paJI KOHTpaKTHYIO c11cTeMy. MmKHo Kp11T11KoBaTb 3TOT Bb16op, 

B03MYIU3TbC51, o6BHH51Th 33KOHO,UaTem1 B npe,LLaTeJibCTBe HHTepe­

COB Hapo.ua, HO 3TO 33KOH, 11 ero Ha)lO Bb!OOJIH51Tb. JlI06oe OTCTyn­

JJeH11e OT rpa)!(,llaHCKO-npaBOBblX npl1HUl1CTOB )lO Tex nop, noKa He 

OTMeHeHa KOHTpaKTH351 Cl1CTeMa, eCTh HapyweHHe co6crneHHOH 

BOJJH rocy.uapcrna. 

3aKOH PK «0 HauuoHa.ribHoif 6e3onacHoCTH 
Pecny6JIHKU Ka3axcraH» 

CosepweHHO Heo6ocHoBaHHbIMl1 11 He 11Me!OIUl1Ml1 HHKaKoro 

OTHOUJeHH51 K npo6neMe BbirJI51,I\51T ccbIJIKH Ha 3aKoH PK «0 Hau11-

0HaJihHOH 6eJonacHocrn Pecny6JI11K11 Ka3axcrnH» . .UenaeTc51 ccbIJJ­

Ka Han. 3 CT. 18 3aKOHa: Tpe60B3Hl151 no o6ecneqeHH!O H3U110HaJJb­

HOH 6e3onacHOCT11 yq11Tb!B3!0TC51 np11 3aKJIIOqeHl111 KOHTp3KTOB no 

11cnoJib30BaHl1!0 CTpaTernqecK!1X pecypcos PK, BhinOJIHeH1111 3Tl1X 

KOHTpaKTOB 11 KOHTPOJie 33 l1X l1CTIOJIHeH11eM. 06paT11Te BHl1MaH11e: 

3aKJIIOqeH11e, BbinOJIHeH11e 11 KOHTpOJih 3a HCTIOJIHeHHeM. Ho m1qe­

ro He rosopl1TC51 0 B03MO)!(HOCTl1 Heo60CHOBaHHOro l13MeHeHl151 

YCJIOBHH KOHTp3KTa. 

,I1,eJiaeTc51 ccbIJIKa Han. 2 CT. 18 3aKoHa: rocy,I:Lapcrno c co6JJIO­

neH11eM rapaHTHH, npe,LLOCTaBJJeHHbIX 11HOCTpaHHbIM 11HBeCTopaM, 

ocymecTBJI51eT KOHTpOJib 3a COCT051Hl1eM l1 l1CTIOJlb30BaHHeM o6beK­

TOB 3KOHOM11Kl1 Ka1axcrnHa, HaXO.U51IUl1XC51 B ynpaBJieH111111JI11 co6-

crneHHOCTH l1HOCTpaHHbIX opraHl13aUl1H 11 opraHl13aU11H c HHOCT­

paHHbIM yqacTHeM. Bee o<reHb npaBMJihHO Han11caHo n n. 2 CT. 18 
3aKoHa, Mbl ueJI11KoM no.u.uep)!(HBaeM ero noJio)!(eH115!. Ho Heno­

H51THo, KaKoe OTHOWeH11e !1MeeT 3TOT nyHKT K HenpaBOMepHOMY 

BMeUJaTeJJbCTBY rocy.uapcrna BO BHyTpeHHl1e OTHOWeHl151 yqacTHl1-

KOB TaKl1X opraHl133U11H, TeM 6oJiee '-ITO B n. 2 CT. 18 np5IMO CKa3a­

HO: « ... c co6JIIO)leH11eM rapaHTl1H, npe)lOCTaBJieHHhIX 11HOCTpaHI-JblM 

MHBeCTOpaM». 
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KpoMe Toro, CJle.nyeT Y411TbIBaTb, 'ITO o.nH11M 113 ocHoBHhIX np11H­

u11noB np11 ocywecrnJleH1111.ne5!TeJibHOCTl1 no 06ecne'IeH1110 Hau11-

0HaJlbHOH 6e30flaCHOCTl1 5!BJl5!eTC5! npl1HU11Il 3aKOHHOCTl1 (no.unyHKT 

I) CT. 3 3aKOHa PK «0 Hau110HaJlbHOti 6e3onacHOCTl1 Pecny6Jl11K11 

Ka3aXCTaH» ). 

qTo o6mero Me.IKlQ' rpa.>K.IJ,aHCKHM npaBOM u 
rpa.>K.IJ,aHCKHM o6mecrnoM? 

PeBoJJIOUl10HHhIMl111 JJoMaJOIU11Ml1 see npe.ncrns11eHl15! o c11cTe­

Me npaBa 11 B TO )Ke BpeM5! a6coJIJOTHO He.UoKa3yeMb!M11 5!BJJ5!!01CH 

paccy)l()J,eHl15! aBTopa o Hanw11111 rpa)l()J,aHCKo-npaBOBhIX OTHowe­

H11ti B WHPOKOM CMblCJJe CJJOBa, 0 TOM, 'ITO f pa)l()J,aHCKl1H KO)J,eKC B 

ero lll11pOKOM 11CMbICJJOBOM110Hl1MaHl111OXBaTbIBaeT3aKOHbl rpa)!(­

)J,aHCKOro o6mecrna KaK TaKOBoro, TO eCTb BCIO COBOKYilHOCTb npa­

BOBbIX OTH01lleH11ti B rpa)l()],aHCKOM o6mecrne, B TOM 'Il1CJle OTHO­

IlleHl15!, o6bl'IHO 11MeHyeMbie yroJJOBHO-npaBOBblMl1, rocy.uapcrneH­

HO-npaBOBb!M11, KOTOpbie Hb!He BbIBe.n.eHbl 113 ocj:>opMJieHHOfO ocj:>H­

U11CUibHO fpa)l()J,aHcKoro KO.UeKca PK B OT,lJ,eJJbHbie l1 oTHoc11TeJlb­

HO caMOCT05!TeJibHhle OTpaCJJl1 rpa)l()],aHCKl1X o6wecTBeHHblX OTHO­

llleHHti. 

3TJ1 paccy)l()J,eHl151 HeJib351 npl13HaTb o60CHOBaHHbIMI1. 

Bo-nepBbIX, C. 3. 3HMaHOB caM ce6e npornsope'IHT. EcJJH npo­

.UOJI)l(l1Th npttse.neHHbie yTsep)l()J,eHHH, TO noJly'IaeTc5!, 'ITO rpa)f(­

.n.aHcKoe npaBO nepBl1'1HO, a Bee OCTaJlbHble OTpaCJJl1, B TOM 'IHC.fJe 

rocy,ll,apCTBeHHO-npaBOBble, BblillJIH H3 Hero H, CJJe,ll,OBaTeJibHO, BTO­

PH'IHbl. 

Bo-BTOPhIX, 3.necb 11MeeT MeCTo cMeweHtte JJ.Byx pa3JIH'IHhIX no­

H51THti - «rpa)l()],aHCKOe npaBO» 11 «rpa)l()],aHCKOe o6wecTBO». fpa)K­

.naHCKOe npaBO KaK 110H5!THe .n.aBHO noTep5!JIO CB5!3b c l10H5!Tl1eM, 

113 KOToporo OHO Bb!WJIO, - «OTHOilleHH5! Me)l()],y rpa)l()],aHaMll». 

Ceti'Iac JJbBHHYJO JJ.OJJJO B OTHOilleHH5IX, peryn11pyeMbIX rpa)l()J,aH­

CKHM npaBOM, 3aH!1MaJOT OTHOWeHHH c y4acT11eM !Op11.Ul1'IeCKllX 

JlHU. Ba)l(HYJO pOJJh 11rpa19r 11 OTHowemrn c y'-!acrneM rocy,ll,apcrna. 

CT0H5!T11e «rpa)l()],aHcKoe o6wecTBO» TO)l(e np1106peJlo caMocToH­

TeJibHOe 3By'IaH11e, )J,aJleKo BblXO.U5!IUee 3a IlOH51Tl1e, CB5!3UHHOe npo­

CTO c rpa)l()],aHaM11 tt npaBaM11 rpa)l()],aH. H11'-!ero o6wero Me)l()],y no­

H51T115!MH «rpa)l()],aHCKOe npaBO» 11 «rpa)l()],aHCKoe o6mecTBO» HCT, 

TeM 6011ee HeJlb351 paccMaTpHBaTb TaKl1e pa3HOPO.UHbte OTHOruewrn' 

KaK yroJlOBHO-npaBOBbie, rocy.uapCTBCHHO-npaBOBbJe 11 rpa)l()],a!·I-
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CKO-npaBOBbie, KaK 06beLnIHeHHbie KaKl1Ml1-TO HenOH51THbIMl1 

rpa)l()],aHCK11M11 o6mecTBeHHbIM11 OTHOWeHl151Ml1 (B llil1pOKOM CMbIC­

Jie CJIOBa). 

3aKOHHO JIU rrpmty,11,UTeJibHOe U3b.HTUe UMymecTBa? 

KaK 06CT011T ,11,eJio c 3aKOHHOCThIO? MHe He xoTeJiocb no,11,po6-

Ho fOBOp11Tb 0 npe)J,JIO)!(eHHOtl B YKa3e 0 He,11,pax nonpaBKe, HO, 

Bl1)],11MO, 6e3 3TOro He 06otlT11cb. ,llaHHa51 nonpaBKa rnac11T: «B ue­

JI51X coxpaHeH115! 11 yKpenJiemrn pecypcHo-::itteprenrqecKotl ocHo­

BhI 3KOHOMl1K11 B HOBbIX, a TaK)!(e y)!(e no,11,n11caHHb!X KOHTPaKTax 

Ha He,11,ponoJib30BaH11e rocy,11,apcrno 11MeeT np11op11TeTHoe npaBo 

nepe,11, ,11,pyrotl crnpottotl KOHTPaKra 111111 yqacTH11KaM11 10p11,11,w1ec­

Koro J111ua, 11Me10mero npaBo He.uponoJib30BaHl151, 11 11HhIMl11rnua­

M11 Ha np1106peTeH11e oTqy)l()].aeMoro npaBa He.uponoJib30BaHl151 ( ero 

qacT11) 11Jll1 qacrn )l0Jll1 (naKera aKU11tl) B IOpl1)],11qecKOM JI11Ue, 11Me-

10meM npaBo He)lponoJib30BaHl151, Ha ycJIOBl15IX He Xy)!(e YCJIOB11tl, 

npe)J,JIO)!(eHHhIX .upyrnM11 noKynaTeJI51Ml1». B craTbe 06ocH0BbIBa­

eTC5I, qTo Hl1KaKoro HapyweHl15I npaB 11HBeCTOpOB He np011CXO)ll1T, 

lffO 11HBecTOpbl H11qero He Tep51IOT 11 qrn H11qeMy 3TO He npOTl1BO­

peq11T, B TOM q11cJie KoHCTl1TYU11H PK. O.uttaKo nocMoTpHM Ha 

CT. 26 KoHCTHTYUHH, Kornpy10 C. 3. 311MaHOB npocrn oT6pocHJI, 

3a51BHB, qTo OHa He HMeeT np51MOfO OTHOWeHH5I K paccMaTpHBae­

MOMY BOnpocy' nocKOJ!bKY HHKTO He JIHLUaeTC5I CBOero 11Mymecrna. 

KaK 113BeCTHO, n. 3 CT. 26 KoHCTl1TYUHH rnac11T: «HHKTo He 

MO)!(eT 6b!Tb JIHIUeH CBOero HMymecTBa, 11Haqe KaK no pellleHH!O 

cy.ua. IlpHHY.UHTeJibHoe mqy)l()].eH11e HMymecTBa)J,Jl5I rocy.uapcTBeH­

HhIX HY)!()]. B HCKJ!JOqHTeJibHbIX CJ1yqa51x, npe.uycMOTpeHHb!X 3aKO­

HOM, MO)!(eT 6bITb npOl13Be)leHO np11 ycJIOBl111 paBHOUeHHOfO ero 

B03MemeHH5I». 

B paccMaTpHBaeMOM HaM11 cJiyqae HMeeT MeCTo np11Hy.UHTeJib­

Hoe H3b51Tl1e 11Mymecrna (aKU11tl, HanpHMep). «I1pHHY.lll1TeJibHOe» 

03HaqaeT «BOnpeKl1 BOJie co6cTBeHHl1Ka aKU11H», np11qeM 6e3 pe­

weHH51 cy.ua. IlpHHY.UHTeJibHoe oTqy)l()].eI-[He HMymecTBa )J,Jl5I rocy­

.uapcrneHHhIX HY)!()]. .uonycKaerc51 TOJihKO B 11cKJ110q11TeJibHhIX cJiy­

qa51x (TPY.UHO ornecrn K raK11M cJiyqa5JM 06b1qHyIO c.ueJIKY npo.ua­

)1(11 aKUHtl), H TOJihKO B cJiyqa51x, npe.uycMoTpeHHhIX 3aKOHOM. CJiy­

qa11 npHHY.UHTeJibHoro H3b51Tl151 y co6crneHHl1Ka 11Mymecrna npe­

.uycMoTpeHbI CT. 249 fK PK (peKBl1311U1151, KOHcpHcKaU115I, B3hICKa­

H11e no .uoJiraM 11 .up.). MoryT 6bITh 11 HHhie cJiyqa11, qeM Te, qTo 
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npenycMOTpeHbl CT. 249 rK PK, HO OHl1MoryT6b!Tb npenycMOTpe­

Hbl TOJJbKO fpa)K)laHCKl1M KO)leKCOM. 

B 11crnp1111 Ka3axcTaHa 6b1JI TOJibKO OJ111H cJiy1-rni1, Korna npe­

JIYCMOTpem1 JlOIIOJIHl1TeJJbHOe OCHOBaHl1e np11HYJ111TeJibHOro 113b51-

nrn 11Mywecrna - 3TO np11Hy)l11TeJibHbli1 BbIKYII aKu11i1 6aHKOB 11 

CTpaXOBbIX opraHl13aUHi1 B CJiytJae HaJIHlJl151 y Hl1X OTp11uaTeJJbHOro 

pa3Mepa KaTIHTaJia. f1pouecc BKJl!OlJeHH51 3TOro OCHOBaHl151 B 1996 
rony conpoBO)K)laJIC51 WYMHblM CKaH.llaJIOM, TaK KaK np11 3TOM Ha­

PYillaJil1Cb npaBa npocTbIX aKu110HepoB 3THX 6aHKOB, KOTopbie Hl1-

KaK He 6bIJHI Bl1HOBaTbl B TOM, YTO y 6aHKa B03Hl1K OTp11uaTeJibHbli1 

pa3Mep KaIIl1TaJia. f1oTpe6oBaJIOCb cneuttaJibHOe peweH11e KoHcTH­

TYUHOHHoro CoBeTa (np11tJeM pe3yJibTaTbI roJiocoBamrn 6bIJil1 Ta­

K11e: Tpl1 «3a», Tp11«IIpOTl1B»,11 TOJlbKO fOJIOC npencenaTem1 Cbirp<Ul 

pellla!OWYIO pOJib). B rK PK 6bIJia BKJJIO<JeHa CIIeUl1aJibHa51 HOpMa 

(II. 6 CT. 86). Bee 3TO 6bIJio npennp11H5ITO TOJibKO JlJIH rnro, YT06b1 

CIIaCTl1 OT Jll1KBI1Jlau1111 6aHKl1 «TypaH» H «AJJeM» 11 C03)laTb Ha HX 

6a3e «TypaHAJJeMnaHK». B HacrnHwee BpeM51 Heo6xon11MoCTb B 

3TOH HOpMe OTIIaJia, 11 OHa BBl1JIY ee 51BHOi1 HecnpaBenmrnocTl1 6bJJia 

OTMeHeHa (CT. 86113 rK PK 11CKJJIOlJeHa 3aKOHOM OT 16 Ma51 2003 r.). 

HoBbii13aKoH PK «06 aKu110HepHbIX o6wecrnax» OT 13 Ma5! 2003 r. 

TaK)!(e Hl1 0)1Hl1M CJIOBOM He o6MOJJBl1JIC51 0 TaKOM OCHOBaHl111 np11-

HYJil1TeJibHOro OTlJ'y)K)leH115! 11Mywecrna. 

CJienoBaTeJibHO, npe)1JlaraeMaJI nonpaBKa B YKa3 o Henpax npo­

T11Bopeq11T 11 CT. 26 KoHCTl1TYU1111 PK, 11 CT. 249 rK PK (B c1111y 

IIpl10pl1TeTa fK IIp11 HaJIWll111 npOTl1BOpeq11f1 Me)K)ly fK 11 HHbl1'1 

3aKOHO)laTeJibHblM aKTOM 6y)leT nel1cTBOBaTb rK PK). 

EcJI11 pa3o6paTbC51 no cywecrny, lJ'TO 03HaqaeT np11HyJI11TeJJb­

Hb1ti Bb!KYII aKU11H y co6cTBeHHl1Ka rocynapCTBOM (a HMeHHO 3TO 

B03H11KHeT np11 np11H5IT1111 nonpaBKl1 B YKa3 o Henpax), TO 3TO ne­

pexon 11Mywecrna 113 qacTHoti co6crneHHocT11 B rocynapcrneHHy10. 

CornaCHO onpeneJieHl1!0, )laHHOMY B n. 4 CT. 249 rK, np11HyJJ,11Te,1b­

HOe 06paweH11e B rocyuapcrneHHYIO co6cTBeHHOCTb 11Mywecrna, 

HaxoJJ,51Weroc51 B qacrnoti co6crneHHOCTl1 rpa)K)laH 11 10p11u1111ec­

Kl1X JI11U, - 3TO HaU110HaJil13aU1151, KOTOpa51 MO)!(eT 6bITb ocywecTB­

JieHa TOJibKO np11H51T11eM CIIeUl1aJibHOfO 3aKOHa 0 HaUl10HaJil13aUJm 

11Myruecrna. 

To ecTb y rocyuapcrna, ecJI11 OHO YyBcrnyeT ce651 Hecnpase1IJI11-

BO ymeMJieHHb!M 11HOCTpaHHbIM11 11HBeCTOpaMl1, ecTb BIIOJIHe Ja­
KOHHOe npaBO, KOTOpoe 11MMaHeHTHO npHcywe Ka)K)lOMY rocy11ap­

CTBY 11 51BJI51eTc51 npo5IBJieH11eM ero cyBepeHl1TeTa, - 3TO Ham1011a-
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11113au1u1. Ho Torna 11 Ha,n.o npoBOJll1Th Hau110Han113au1110, 11 lJeCTHO 

3a51Bl1Tb 06 3TOM, 11Cf10Jlb30B3Tb HOpMbl ny6JII1lJHOro npaBa, He 

Ilb1Ta51Cb l13MeHl1Tb 11 np11cnoco611Tb K CB011M 11HTepecaM paHee 33K­

JIIOl!eHHble KOHTpaKTbl. 

CooTHmneHue JaKoHHocTu u ueJiecoo6pnHocTu 

B crnTbe aKa)leM11Ka C. 3. 311MaH0Ba ccpopMy1111poBaH 11 aKTHB­

HO nponaraH)l11pyeTC5I O'-!eHb CBoeo6pa3HblH ITO)lXO)l K f10H51Tl1IO 

«3aKOHHOCTb». EcTb 33KOHHOCTb nepB11lJHa5! 11 JaKOHHOCTh BTop11lJ­

Ha5!. 3aKOHHOCTb, CB5133HHa51 c paMOl!HblMl1 YCJIOB1151Ml1 KOHTpaK­

Ta, BTOpl1lJHa no OTHOllleH11IO K 33KOHHOCTl1, cpopM11pyeMoti npa­

BOMOl!l151Ml1 11 npaBOCilOC06HOCTblO racy )lapcTBa. 

IToJiylJaeTC51, 'ITO O)lHa 33KOHHOCTb Bblllle npyrol1:, 11 33KOHHOCTb 

KOHTpaKTHYIO MO)!(HO npocrn npo11rnop11poBaTb. BpM 1111 3TO npa­

Bl1JlhHO c TOlJKl1 3peH115l Teop~rn npaBa. Eme He3a6BeHHbil1 Haw 

KJiaCCl1K fOBOp1111, l!TO He MO)[(eT 6b1Tb 33KOHHOCTl1 p5133HCKOH, Ka­

JJY)!(CKOH, 33KOHHOCTb O)lHa. 

3aKOHHOCTb He MO)!(eT 6b!Tb nepBl1l!HOH l1Jil1 BTOPl1l!HOH, 33KOH­

HOCTb e)lHHa, 11 Hl1K3Kl1e pa3JIWil151 Me)!()ly ny6JJH'IHblM 11 l!3CTHblM 

npaBOM He MOfYT onpaB)laTb npaBOMepHOCTb HapyweHl151 33KOHOB 

(l!aCTHblX). 3TO flOJIO)!(eH11e npOTl1BOpel!l1T 33KOHO)laTeJlbHOti npaK­

THKC. B c11Jiy 3aKoHa o HopMaTl1BHbIX npaBOBbIX aKTaX B CJiy'-!ae 

nponrnope'-11151 Me)!()ly 33KOHOM, OTHOC51lll,11MCH K ccpepe ny6JI!1'-l­

HOfO npaBa (Hanp11Mep, 3aKOH 0 Jl11UCH311pOB3H1111) 11 3aKOHOM, OT­

HOC51lll,11MC51 K ccpepe l!acrnoro npaBa (fpa)!()laHCKl1tt KO)leKc), 6y­

neT neli:cTBOBaTb noc11enH11!1. To ecTb JaKOHHOCTb, CB5!33HHa51 c pa­

MOl!HhIMl1 YCJIOBl151Ml1 KOHTp3KTa (f pa)[()laHCKl1H KO)leKC ), nepBl1lJHa 

no OTHOllleHHIO K 33KOHHOCTl1, cpopM11pyeMoti npaBOMOlJl15IMl1 11 

npasocnoco6HocTblO rocynapcrna (3aKoH o 1111ueH311poBaH1111). 

3TOT np11Mep 51 np11BeJ1 Jll1lllb )lJI51 Toro, lJT06bI f10K333Tb HeBep­

HOCTb )leJieHl151 33KOHHOCT!1 Ha nepBl1l!HYJO, BTOpl1'-1HYIO, TpeTH'l­

HYJO 11 T.)l. 

LlaHH351 TeopeTl1lJCCK351 flOCblJIKa npl1BO)ll1T K Henp11eMJieMbIM 

npaKTl1lJeCKl1M BblBO)l3M, C)leJiaHHbIM B CTaTbe: nepBOH3lJ3JlbHO ro­

cynapcTBO 6bIJio 6enHo, He 11Meno cpencrn }])151 yt1acT115! B naKeTe 

noneli Ha He)lponoJJb30BaH11c. Tencpb y rocy.uapcTBa-co6cTBeHHl1-

Ka ecTb T3K35! B03MO)!(HOCTb, 11 OHO MO)[(CT, XO'-ICT 11 BnpaBe pean11-

30BaTb 3TY B03MO)!(HOCTb Ha JlPYfOM 3Tafle 11 ypoBHC KOHTpaKTHbIX 

OTHOllleH11ti, He H3HOCH ywep6a l1HTepecaM )lpyrnx ylJaCTHl1KOB. 
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HeeKOJibKO eTpawHoBaTa51 ne11xononrn, He np11eMJieMa5I nm1 

npaBOBoro roeynaperna: noKa 51 6eneH, 51 roToB o6ewaTb BaM Bee 

6nara, JibfOTbl 11 npe11Mywecrna Ha Bee BpeM51 KOHTpaKTa, naBaTb 

mo6b1e 06ewaH115I, HO Korna 51pa36oraTeJJ,11 eaM Mory enpaBMTbc51, 

MO)l(eTe YllaJil1Tbe51, Bbl MHe He HY)l(Hbl. A 06ocH0BaH11e - y MeH51 

eeTb 3i:lKOHHOeTb nepBW-JHaH, a Bawa BTOpWlH351 3aKOHHOeTb MHC 

6e3 Hano6HoeT11. 11 OlJeHb eTpaHHO, 'ITO Bbl eonpOTJ1BJJHeTeeb, BeD.b 

51 He HaHowy ywep6a saw11M MHTepeeaM. 

B eTaTbe 11enoJib3yeTCH 6eenpo11rpblWHb1t\ nonyn11eTeK11i1 no-
3yHr - BO 611aro Hapo)la. TaKMM 1103yHroM MO)!(HO onpaBnaTb mo-

6oe 6e33aKOHl1e 11 npOl13BOJI, 11 non.nep)!(Ka Bee paBHO 6y.neT 06ec­

neqe1-1a, oeo6eHHO epen11 npoCTblX mo.net\, He pa3611pa10w11xc51 B 

10p11enpy .lleHu1111. )la)!(e noil3aronosoK eTaTbl1 B « Ka3axernHeKoii 

npaB.lle» Ha3hIBaeTe51 «)lOJI)!(HO JIM roey.naperno 3aw11waTb MHTepe­

ebI Peeny6Jil1KH 11 Hapona B KOHKpeTHblX OTHOWeHl1HX no Henpo­

IlOJib30BaHJ1JO ?». OrneT O.llH03Ha4HhJti: KOHelJHo, .llOJI)!(HO. Ho c 

.no6aBJieH11eM: B paMKax 3aKOHHOeTH. )lpyroro OTBeTa, no-MOeMy. 

6b!Tb He MO)!(eT. 

CooTHowem1e 3aKOHHOeT11 11 ueneeoo6pa3HOeT11 51BJI51JJOeb KaM­

HeM npeTKHOBeHH51 rorn MHOfl1X roey.napeTB, oco6eHHO B nep110.n 

11x eTaHOBJieHH51. He 1136e)!(aJI 3TOM y4aeT1111 Ka3axernH. 

51 TIOMHJO, KaK Mb! e npocpeeeopoM IO. r. EaeMHblM BbleTyTI<tJJI! 

npOTJ1B Hapywe1-111t\ 3aKOHonaTCJibCTBa np11 np1rnaT113aU1111, KOTO­

pa51 npoBomrnaeb B 90-e ronbl B Ka3axcrnHe. HaM orne4an11 Ha ca­

MOM Bb!COKOM ypoBHe: na, Mbl HapywaeM fpa)l(.llaHeKHM KO.lleKC, 

Ho TaK Tpe6yeT o6cTaHOBKa, TaK uenecoo6pa3Hee. 11 B eaMOM JJ,cnc: 

npe.nnpH51Tl151 «Jie)!(aT Ha 6oKy», roey.napeTBeHHa51 co6cTBeHHocTb 

.u11cKpe.u11T11poBaHa, pa6otme He no11y'la10T 3apnnaTbI, eeMbH ro;10-

na10T. Heeo6JIJO.!leH11e 3aKOHHOeTJ1 130 11M51 HHTepeeoB Hapo.na. 

lfro 113 3TOfO TIOJIY411JIOCb, 113BeCTHO - MaecoBa51 «TIPl1XBaT! t:la -

UH51», 06oraw.e1-111e KYlJKH on11rapxoB, 06H11ma1-111e Hapona. 

51 TaK)!(e noMHJO, KaK Mb! c npocpeecopOM IO. r. naCMHb!M BbIC­

TyTiaJIH npOTHB Hapywemrn 3aKOHHOCTJ1 npl13aKJlJ04eHJ111 KOHTJX1K­

TOB c 11HOeTpaHHblMl1 HHBecTopaMH. B OJJ,HOM KOHTpaKTe, Ha KOTO­

pb!M H fOTOBHJI npaBOBOe 3aKJIJOlfem1e, 6blJ10 3an11eaHO: «HaCTOH­

W,HM KOHTpaKT 51BJT51eTc51 3aKOHOM Pecny6m1K11 Ka3axcTaH», B )Jpy­
roM 3an11eaHO, L!TO B enyqae BeTynJieHH51 HOpM KOHTpaKTa B npOTl!­

Bopetrne e JJ,etiernyJOlllHM 3aKoHonaTeJlbeTBOM PK, 3aKoHoJJ,aTCJJb­

eTBO 6yJJ,eT 113MeHeHO. 06a KOHTpaKTa 6b!Jll1 nonn11eaHb!, KaK It 

MHOrHe .upyrne, a HaM o6b51CH51Jll1. 'ITO 13blCUJa51 ueneeoo6pa3HOCTJ, 
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Tpe6yer Hapywemrn 3aKOHOJiaTeJibHblX Tpe60BaH11ti. l1 B caMOM 

1leJie: B CTpaHe 3KOHOMl1L!eCK11H Kpl1311C, )J(l1BblX neHer HeT, Macco­

Ba51 6e1pa6or11ua, JIIOJ.111 rono11a10T, 11 noroMy 11neT Heco61110neH11e 

JaKOHHOCTl1 «BO 11M51 11HTepecoB Hapona». 

Yro 113 3Toro no.rryL111.rrocb, TO)J(e H3BecTHO - np11poJIHble pe­

cypcb1 non KOHTponeM 11HoCTpaHueB, 6oJibWa51 L!aCTb neHer «yn­

nwiaer» B ocpcpwopHble 30Hbl, 06orameH11e KYLIKl1 01111rapxoB 11 

L!llHOBHl1KOB, npocroti )Ke Hap01l OT 11HBCCTl1U11ti MaJIO '-I.TO nony­

L!MJI. 

Tenepb OTI51Tb npe11JlaraeTc51 nocTyn11ThC5! 3aKoHHOCTbIO Bo 11M5! 

uenecoo6pa3HOCTl1. 3aKOHHOCTb BTOporo nop51,ll,Ka HapywaeTC51 BO 

HMB Bb1cw11x HHTepecoB Pecny6JI11K11 11 Hapona. 11 B caMoM nene: 

1-IHBeCTOpbl BCllYT ce651 CJIHWKOM caMOyBepeHHO, He TIOJI'-l.HH5!IOTC51 

L!I1HOBHl1KaM, B rocy11apcrne MHOfO Jil1lllHl1X neHer, KOTOpb!e HeKy­

na BJlO)!(l1Tb, 11 Boo6me, He nopa n11 npo113Becr11 nepe)l,eJI co6crneH­

Hocrn? 

lfro 113 3TOfO CTOJ1YLIHTC5!, TaK)J(e 113BeCTHO: rocynapcTBO pac­

Ull1pl1T CBOe BJ11151Hl1e 3a ClleT Bb!TecHeHJ151 11HOCTpaHHblX 11HBeCTO­

poB, B Ml1pe 0 Ka3axcTaHe CJIO)!(J1TC7! MHeH11e KaK 0 crpaHe, KOTO­

pa51 He BblTIOJIH5!eT 3aKJII04eHHblX KOHTp3KTOB, cepbe3Hble 11HBeC­

TOpbl nocrapaIOTC51 1136e)J(aTb OTHOWeH11ti c Harneti CTpaHOH, na 11 

6or c Hl1Ml1, rnaBHoe, 4TO 11Hrepecb1 Pecny6n11K11 11 Hapona 1am11-

llleHbI. 

bOJibWe 10 JleT Mbl BeneM 6opb6y c 411HOBHl1KaM11 pa3HbIX ypoB­

Heli 3a TO, 4T06bi B CBOeti ne51TCJlbHOCTl1 OHl1 PYKOBO)].CTBOBaJil1Cb 

He uenecoo6pa3HOCTb!O (np11Kpb1Ba5lcb no1yHraM11 06 11HTepecax 

Hapo.ua), a np11HUl1IIOM crpororo co6Jl!O)].eHH5! 3aKOHHOCT11. l1MeH­

HO B OTCTa11BaH1111 np11Hu11na 33KOHHOCTl1 Bcerna 11 Be3,[(e, l!eM 6hI 

3TO HM rpo311JIO, 11 lJbl1 6b! 11HTepeCbl 3TO H11 3arpanrnano, Mbl BH­

ll.11M rnaBHyIO 3a,[(al!y IOpMCTOB, oco6eHHO y'leHbIX, 11.LleH M BblCKa-

3bIBaHl15! KOTOpbIX onpe.ue1rnIOT rropoti pa3BMTl1e 3aKOHOLl,aTeJibCTBa 

11 npaKT11Kl1 Ha L1,eC5!T11Jienur snepeLI,. 



JO. E:lCltH 

3AIIJ.HTA IIPAB HEfOCYL(APCTBEHHbIX yqACTHHKOB 
fP .A)J()J,AHCKO-IIPABOBbIX OEJl3ATEJibCTB 

C fOCYL(APCTBOM' 

KmaxcmaHCKoe wcyiJapcmeo (u Pecny6AuKa B l{e!IOM, u ee ai1MuHUcnlJ!am11a110-
meppumopu{l//bHbte eiJuHUL{bt) npe:>JCiJe ecew pacc.MampueaemCR B KG'lecmee cy61,eK111a 
ny6Au'IHblX npa1JoOmH01UeHuii, B KomopbtX 0110 Bb1cmynaem 11ocumeJ1eA1 e.,iacmu, 06J1JM­
ea10U{eii i)pyzux y'lacmHUKOB 10puiJu'lecKux om11ome11uii noiJ'IUHJ/lllbCR mpe6oewwR.11, 
3GRB/leHHbL\f zocyiJapcmeeHHbLMU op2011GJ.tU, 11enocpeiJcmee111w Bb1pa:>1Ca10U{UMU 11 ,pa­
HUL{DX ux KOMnemeHL{UU wcyiJapcmeeHHYIO llMIO. &tecme c 31111/M Ka3GXCl110HCKOC 2()­
cyiJapcmBO J>tOJICem om ceoe20 1we1111ecmynambe2pa.J1CiJm1cKo-npaeoeb1e 06HJa1111:.11>­
cmea, cyu~ecmeeHHoii u 11enpeMew101i <1epmo1i KaKoBblX HBllHemCfl B3acu.to11e:Jaeucu1toc1111> 
y<1acmHUKOB, ux nMHOe 10puiJu'lecKoe paee11cmeo u ux BJau.MHaH omeemcmee1111oc1111> 
3a HapymeHue npuHJ1mb1x HG ce6H 2pa:>1Coa11cKo-11paeoeb1X o6H3a1111ocme1I. 

3Tl1 aKCl10MaTJ1lieCKl1e f10JlO)l(eHl151 3aKperrneHbl CTaTb51Ml1 111-
114 fpa)f(JJ,aHCKoro KO.UeKca Pecny6n11K11 Ka3axcrnH (.uanee - IK, 
fK PK). 3TO oco6eHHO Ba)l(HO JIJHI npaBOOTHOllieH11tl:, B03Hl1Ka!O­

m11x 113 .uo6pOBOJlbHO r1pl1H11MaeMbIX Ha ce651 B3al1MHbIX .uorosop­

Hb!X 06>13aHHOCTetl: yLJaCTHHKOB, 0.ll.Hl1M 113 KOTOpbIX 5!BJJ51eTCH ro­

cy.uapCTBO, .upyrnM )Ke - Herocy.uapcTBeHHbrtl rraprnep (111111 He­

CKOllbKO Herocy.uapcTBeHHblX naprnepoB - KOHCoprrnyM). TaKoi\ 

napTHep, flO.ll.LJl1HeHHbIH ny6JJl1LJHblM aKTaM rocy.uapcTBeHHOH rrnac­

Tl1, HOB rpaH11uax .uaHHoro rpa)f(JJ,aHcKoro 06>13aTeJJbCTBa np11 rron­

HOM cornac1111 Ha 3TO rocy.uapcrna, pa3roBap11BaeT c HMM Ha pas­

HbIX. 

11B3TOtt ClIO)l(HOH c11Tyau1111 HaM npe.ucTaB115ieTC5! B03MO)[(Hbl~I 

e.uHHCTBeHHbIH BblXO.U: rlpl1 HapyllieHJ.111 rocy.uapCTBOM CBOHX rpaJK­

.uaHCKO-npaBOBblX o6513aHHOCTetl 111160 npe.Ub51BJieHl111 K )J.OfOBOp­

HOMY Herocy.uapcTBeHHOMY yLJaCTHHKY npaBOOTHOllieHHH Tpe6o­

BaHl1H, HenpaBoMepHo Hapyllia!OIU11X HHTepecbr nocne.uHero, rrpe­

.uocrnBJI5ITb eMy B03MO)l(HOCTb 3aIUHIUaTb TaK11e 11HTepeCbl cpen­

CTBaMJ.1, npe.uycMOTpCHHblMJ.1 rpa)f(JJ,aHCKl1M 3aKOHO.UaTellbCTBO~! 13 

rpa)f(JJ,aHcKoM npoueccyarrhHOM nop>111.Ke (cT. 9 fK PK). Ho no­

CKOJJbKY o6a yLJaCTHHKa rpa)f(JJ,aHCKOfO npaBOOTHOllieHl151 OCTaIOT­

CSI cy6beKTaMJ.1 ny6JJl1YHO oxpaH5ICMOH npaBOBOH Cl1CTeMbl, B03-

1 )KypmU! «lOpHCT». 2004, Ng 8. 
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Hl1KaCT CJIO)l(Ha51 3a.Ua4a npaBl1JlbHO onpe.neJI51Tb np11po.uy COBep­

LUaeMbIX HapyweH11ti, 1160 11MeHHO OT 3TOro 3aBl1Cl1T BbI6op 11 

cpc.ucrn 3aLIJHTbI, 11 nopH.nKa 11x np11MeHeHl15l. 

lliu1 KOHCTaTaUl1H caMoro cpaKTa npasoHapyweHl151 OTMeTl1M, 4TO 

np1111u11n «pa3peweHo see, KpoMe Toro, L!To 3anpew,eHo 3aKOHOM» 

11p11MeHl1M TOJibKO B ccpepe OTHOWeH11ti, peryJI11pyeMbIX rpa)K.llaH­

CKll~I (4aCTHblM) npaBOM, He3aBl1C11MO OT COCTaBa y4aCTHl1KOB KOHK­

pernoro npasooTHoweH115l. Ho, BbICTynaH B KaL!ecrne BJiaCTHoro 

cy6bCKTa, rocy.uapcrno B JI11ue CBOl1X opraHOB f10.ll411H51eTC51 I1p51MO 

npOTl1BOI10JIO)KHOMy npl1HLI,11I1Y - «pa3peweHO Jil1lllb TO, 4TO np51-

~10 oxBaTbIBaeTc51 KoMneTettu11ei1 .naHHoro opraHa». CJie.nosaTeJib­

Ho, ny6Jil14HOe Tpe60Batt11e, BbIXO.llHW.ee 3a npe)leJibI KOMneTeHu1111, 

03HaYaeT cosepwett11e npaBoHapywemrn. 

Tpe6osam1e ripasosoti onpe.neJieHHOCTl1 B peaJibHoti )1(113Hl1, 

oco6eHHO B o6JiaCTl1 3KOHOMl1K11, Bbl3b!BaeT HaCT051TeJibHYIO Heo6-

XO.lll1MOCTb L!eTKO pa3rpaHl1411BaTb ny6Jil14Hble 11 L!aCTHb!e npaBO­

OTHOWeH115l. Ha 3TO o6paw,aeTcH cneu11aJibHoe BH11MaHl1e B «KoH­

ue11u1rn npaBoBoti noJil1Tl1Kl1 Pecny6JI11K11 Ka3axcrnH», oJJ,06peH­

Ho11 YKa3oM CTpe3H.1leHrn Pecny6Jil1Kl1 Ka3axcrnH OT 20 cettrn6p51 

2002 r., r.ue rosop11Tc5l o npouecce «rno6aJibHoro pa3JJ,eJieHl151 npa­

BoBoli Cl1CTeMbl rocy.uapcrna Ha ny6Jil14HOe npaBO, 3alll,Hlll,aIOW,ee 

rncy.uapCTBeHHble 11 o6w,ecTBeHHble 11HTepeCbl, 11 L!aCTHOe npaBO, 

06ecneL111sa10w,ee Y.1lOBJiernopeH11e 11 3aWl1Ty •iacTHbIX l1HTepecoB»1. 

11 wrn 3TOH L1acrnonpaB0Bol!\ ccpepbl K0Huenu1151 npasosol!\ noJitt­

THK11 BHOBb no.urnep)K.llaeT Heo6XO.lll1MOCTb co6JII0.1leHl151 ¢yHJJ,aMeH­

TaJlbHblX OCHOB rpa)K.llaHCKOfO 3aKOHOLlaTeJibCTBa, Ba:>KHel!\waH H3 

KOTOpb!X 03Ha4aeT paBeHCTBO cy6beKTOB, B Cl1JIY L!ero rocy.uapcrno, 

BCTyna51 B rpa)K.llaHCKtte npaBOOTHOllleHl151, He HMeeT KaK11X-JIJi160 

11pe111v1yw,ecTB Jitt6o npl1Bl1Jiernti nepe.1l cBOHMl1 rpa)!(JlaHcKo-npa­

BOBbIMl1 napTHepaM112• 

Ho B nocJieJJ,Hee BpeMH, oco6eHHO B c¢epe HeJJ,ponoJib3oBaHttH, 

11 npaKTH4eCKl1MH pa6oTHY!KaMl1, 11 HeKOTOpb!Ml1 yqeHb!Ml1 Bbl)],Bl1-

raIOTC51 npe.llJIO)KeH115! o npe.uocrnBJieHtt11 rocy.napcrny KaK yL!acT­

HHKy rpa)K.llaHCKO-npaBOBbIX OTHOWeHHH P51.lla pa,n,l1KaJibHblX nptt­

Opl1TCTOB, JibroT 11 npe11Myw,ecrn, na10w,11x eMy B03MO)KHOCTb B o.n­

HOCTOPOHHeM nop51,UKe l13MeH51Tb paHee 3aKJ!l04eHHble JJ,OroBOpbl, 

nprn1y11,11TeJibHO BbIKynaTb y Herocy11,apcrnettttoro JJ,OroBopttoro 

' K;naxcrnttcKall npanna, 2002. 3 OKTH6p!!. 
'10.rEacu11. npaBOBOC peryJ111poBaH11e C!lCJIOK, 33KJJIO'l3CMblX rocynapcTBOM 11 

C6.: «U1rn11Jn1cn14ecK11e 11ccne110BaH1tll». B I. C. 18-28. «CTaTYT», M., 2004. 

156 



napTHepa ero l1MYUJ.eCTBO, OTCTynaTb OT 3aKJIIOlJeHHblX lJaCTHblX 

xo351J1crneHHbIX cornaweHtti1. OorrbITKl1 lJl1HOBHl1KOB na)l(e cal\IO­

ro BbICOKoro paHra cosepwaTb rro1106Hb1e .ueticTB115! rroHHTHbI 11 

06b5!CHl1Mbl, 1160 y TaKl1X lJl1HOBHl1KOB 11 y BellOMCTBeHHbIX opra­

HOB 11Me!OTC5! CBOl1 o6oco6neHHb!C 11HTepeCbl, llaJlCKO HC scerna 

cosna.ua10m11e c 11HTepecal\rn rocy napcrna, oco6eHHO rrpeTeH11y10-

mero Ha Tl1TYJI «npasosoro rocynapcrna» 11 onpe.uenmomero nepc­

neKTHBHhie noc11encTBH5! Ka)l(Jloro csoero cymecrneHHoro wara. 

Ho 3aIUttTa asTopuTeTHbIMH ytJeHhIMl1 no311uu11, onpaB.Ubll3a10-

mei1 rocy.uapcrno, HapywaIOmee npHHHTbie Ha ce65! rpa)l(JlaHcKo­

npasoBhie o6513aTeJibCTBa, ecTCCTBeHHO, Bbl3bIBaeT He.uoyMeHl1C l1 

B03pa)l(eHirn. 

ilpe)l(Jle BCero, XOTeJJOCh 6b! B03pa3HTh nponrn .UOBOllOB arno­

pineTHetlwero aKcaKana Ka3axCTaHcKoro npasoBeneHH51 aKa.Uel\aJ­

Ka C.3. 3HMaHoBa, npHBC.ll,eHHb!X B HC,UaBHO ony6Jll1KOBaHHhIX CTa­

Th5!X «KOHTpaKTbl Ha HeD,ponOJib30BaHl1C» 1 11 «11HBeCTOpb! 11 KOH­

TpaKThI»2. 

B «IOpH,UHtJecKott ra3eTe» ytJeHbiti n11wer «CaMo ytJacrne ro­

cy.uapcrna B KOHTpaKTe, Korna npyrott CTOpOHOti B HCM 51BJ151CTC51 

Herocy.uapcTBeHHa51 CTPYKTypa, HC3aBHCHMO HaUl10HaJibHa5! wrn 

l1HOCTpaHHa51, npH,UaeT KOHTpaKTHb!M OTHOWCHl151M «HepaBCHCTBO 

B paBeHCTBe». ilOCTyJiaT 0 paBCHCTBC CTOpOH B KOHTpaKTC rrpe~ri.rro­

JiaraeT l1 paBettcrno np113HaH115! poJI11 rocy.uapcrna KaK oco6oro 

cy6beKTa B 3Tl1X OTHoweH1rnx». Ao cTaTbe 111 fpa)l(JlaHcKoro KO­

neKca, KoTopa51 npHMO rosop11T: «Pecny6JI11Ka Ka3axcTaH BbICTy­

naeT B OTHOWeH!15!X, peryJI11pyeMbIX rpa)l(JlaHCKl1M 33KOHO,UaTCJlb­

CTBOM, Ha paBHhlX HalJaJJax c 11Hh!Ml1 ytJaCTH!1KaM11 3Tl1X OTHOlllC­

Hl1tt», - .ua)l(e He ynoMHHaeTc51. 

Hy a pa3 paseHCTBO MO)l(eT 6bITb paBHbIM HJII1 HepaBHb!M, rn 11 

3aKOHHOCTh MO)l(eT 6b!Tb (no c. 311MaHOBY) nepBl1lJHOtt l1Jll1 IHO­

PHlJHOtt: «3aKOHHOCTb, CB513aHHa5! c paMOlJHbIMH ycJIOBHHMH KOH­

TpaKTa, BTOPHlJHa no OTHOWeH!1!0 K 3aKOHHOCTl1, cpopM11pyeMoii 

npaBOMOlJH51Ml1 l1 npasocnoco6HocrnM11 rocy.uapcTBa». 

B o6meM, O.UHY 3aKOHHOCTb (sceBJiacrne) npasosoe rocynap­

CTBO <f>opMHpyeT .LlJ151 ce651, .upyryIO (no,UlJ!1HeHHOCTb O,UHOCTOpOH­

Hett soJJe rocy.uapcrna) - D.JIH Tex, c KeM oHo BCTynaeT B .uoroBop­

Hbie (paBHOnpaBHbie) OTHOWeHl15!. 

YlJeHb!H CBO.UHT .UOBO.ll,bl rrpOTl1BHl1KOB ero n03!1Ul111 K TOM)'. l[TO 

rocy.uapCTBO - co6cTBeHHl1K He.up m1waeTC5! CBOHX BeIUHb!X npaB. 

1 IOp1111w-1ecKall raJern, 2004. 26 Mail. 
2 KaJaxcTaHCKall npasna, 2004. 28 Mall. 
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'ITO OHl1 (flpOTl1BHl1K11) 11CKJJI01-Ja!OT rry6JJWJHOe npaBO 11 ny611w1-

11y10 BJiaCTb 113 ccpepbl pery;rnporntHl151 KOHTpaKTHhIX OTHOWeHl1H 11 

T.n. Ho fl01l06HblC 1lOBO.llbl Hl1 Ha lJCM He OCHOBaHhL focynapCTBO B 

110JJHOH Mepe OCTaeTC51 co6cTBeHHl1KOM HC.llp, a ero Herocy.uap­

CTBCHHblC KOHTprrapTHepbl no noroBopy c rocy.uapCTBOM 11 Ha yc­

JIOBl15IX, ycTaHOBJICHHbIX 111111 npl1H51ThIX rocynapcTBoM, np1106pe­

rn10T Jllillib BpeMeHHOe 11 BeCbMa orpaHl1lJeHHOe npaBO )l06b!BaTb 

113 3Tl1X He.up flOJie3Hble 11CKonaeMbie. H11KTO H HHKor.ua He OTpH­

WUJ orpOMHYJO poJlh ny6JJl1'-IHOfO (rocynapcTBeHHOfO ), o6513aTCJih­

HOro .iJJI51 Herocy.uapcTBeHHbIX HenponOJib30BaTeJJeH pyKOBO)lCTBa 

scei1 ccpepoti HenponoJJb30BaHl151. B ny6Jil1lJHOM HopMarnBHOM o651-

3aTCJJbHOM nop511lKC rocynapCTBO onpene;rneT B03MO)!(HOCTl111 npo­

uenypy npenocTaBJ1eH115l He.up lJacrnbIM HenponoJib30BaTeJI5IM, oc­

HOBHbJe YCJIOBIUI KOHTpaKTOB, cp11CKaJibHbJe ycJJOBH51 1lJI5l He)lpO­

f!OJlb30BaTeJiett, YCJJOBl151 KOHTpOJHI 3a HX 1lC5ITCJihHOCTbJO, OlIHO­

crnpoHJ-me MepbI, npennpHHHMaeMbie rocynapcTBOM 3a Hapywe-

111151 ny6JIJ1llHOfO 110p51.l1Ka HC1lpOl10Jlb30BaHl151 11 MHOroe ,npyroe. 

VI JJHWb cTporo orpaH11lJeHHoe rocynapcrnoM none npenocTaBJI5l­

eTcs1 .l1Jl51 CB060L(HOro onpeneJICHl151 Y'IaCTHl1KaM11 YCJIOBl1tt KOHTpaK­

Ta no B3al1MHOMY cornaweHmo. BoT TO;lbKO Ha :noM noJJe 11 npo­

smnHeTc51 cneump11Ka 1IaCTHOro npaBa - paBCHCTBO CTOpOH, 6e3 KO­

rnpoi1 Boo6we HecepbC3HO roBOpl!Tb 0 KaKOM-JIJ.160 KOHTpaKTe ... 1• 

np11Kpb!Tb!M MOTl1BOM Tpe6oBaHJ.1tt 0 npeJlOCTaBJieHJ.111 rocy)lap­

CTBY npaBa B O)lHOCTOpOHHCM 110p51.l1KC H3MCH51Tb )lCHCTBYJOWl1C 

KOHTpaKTbl CJIY.>Kl1T TOT cj}aKT, 'ITO y.>Ke HaKOllJICHHa51 6oJiee lJeM 

llCC51Tl1JICTH5151 npaKTJ.1Ka np11MeHCHl15l 3Tl1X KOHTpaKTOB noKa3aJia 

llCYJ\ICJIOCTb, He)lOCTaT04Hble KOMneTCHTHOCTb 11 OflblTHOCTb, a 

llHOflla H KOpblCTHYIO 3aHHTepecoBaHHOCTb l1X COCTaBJ.1TCJieti, .uetl­

CTBOBaBllll1X OT 11MeH11 Pecny61111K11. I1 rocy.uapcTBo B CB513l1c3THM 

HCCCT 6oJibllll1e 11 Hl14CM HC onpasnaHHblC llOTepH, HHOCTpaHHble 

.>KC MHBeCTOpbi HeonpaBnaHHO o6orawaioTC51. Ho 3)lCCb Mb! MO)!(eM 

TOJlb!(O CO.>KaJICTb, lJTO Bb!COKJ1C rocynapcrneHHbie lJl1HOBHl1Kl1 Toro 

BpeMcH11 OKa3aJil1Cb He Ha BbICoTe ... Mo.>KeT 6bITh, cne.uyeT ewe pa3 

np0Bep11Tb Kp11Ml1HaJibHblC 3JICMCHTbl, KOTOpb!e HCf!OJib30BaJIHCb 

np11 onpe.ueJICHl111 HCKOTOpbIX YCJIOBJ1H KOHTpaKTOB, 11 B CTpornx 

paMKax 3aKOHHOCTl1Tpe6oBaTb11x 113Me1-1emrn. Ho TOJibKO Ha3bIBa51 

new11 CB0!1Ml1 11MeHaM11, a He np1131-1asa51 npasa 3a rocy.uapcTBOM B 

1 Y6e.LU1TCJJLHL1c L!OBO.llbl, Kp1n11Ky1ow11c noJ11u1110 aKaL1eM11Ka l-IAH PK 
C.3. 311MaH0Ba, np11BeL1cHbI B noJJcMw1ccKo~i CTaTLC aKa.ueM11Ka HAH PK M.K. 
Cv.1cih1eHOBa «focym1pcrno H KOHTj)aKTbl». lKYj)HaJJ «!OpHCT», 2004. 
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OJlHOCTOpOHHeM nop51)1Ke OTKa3b!BaTbC51 cero)lH5I OT paHee I1p11H51-

Tb!X Ha ce651 06513aTeJibCTB. 

Bo scex cJiyl!aHx rocynapcrno He TOJibKo 11Meer npaso, HO 11 HeceT 

nepen Ka3aXCTaHCKl1M o6wecTBOM o6513aHHOCTb 113BJieKaTb ypoKl1 

113 npowJioro, llpl1BJieKaTb K !10,IlfOTOBKe KOHTpaKTOB 6oJiee KBa­

JI11cp11u11poBaHHblX 11 JlOCTOHHbIX JlOJI)KHOCTHbIX Jl11U 11 pew11TeJib­

HO, B 11MnepaTl1BHOM l10p51JlKe l13MeH51Tb 3aKOHbl B HanpaBJieHl1l1 

6oJiee noJIHotl 3aw11weHHOCTl1 11HTepecos rocynapcTBa. 

3To, nosTopmo, 3aKoHHO 11 Heo6xon11Mo. Ho TaK11e 113MeHemrn. 

TaKl1e HOBbie 3aKOHhI B BHJle o6wero npas11.rrn np1106pern10T 10p11-

.u11qecKy10 Cl1JIY Jll1Wb .IT.JUI KOHTpaKTOB, 3aKJI10l!aeMbIX nocJie o6-

HOBJiemrn 3aKOHO)laTeJibCTBa, '-ITO, KCTaTl1 CKa3aTb, I1p51MO Bh!TeKa­

eT 113 nyHKTa 2 CTaTbl1 383 fpa)l(JlaHCKOro KOJleKca. 

0.UH11M l13 rnaBHbIX JlOBOD.OB B llOMep)KKY npe)lOCTaBJiemrn ro­

cy.rr.apcrny np11op11TeTa B paBHOnpaB!-Ib!X KOHTpaKTaX CJIY)Kl1T CCbI:I­

Ka Ha 3aKOH 0 HaUHOHClllbl-IOH 6e30llaCHOCTl1. 3TO 51BHO npocMaT­

p11saeTC5! B CTaTb51X c. 311MaH0Ba 11 B «lOp11Jll1l!eCKOH ra3eTe», ll 13 

«Ka3aXCTaHCKOi1 npaB)le». Llet!CTBMTeJJbHO, HaUMOHaJibHa516e30llaC­

HOCTb - 3TO ol!eHb cepbe3HO 11 Ba)KHO. VI np11 cosepwemrn .uei1-

CTBHH, paBHO KaK 11 np11 B03Hl1KHOBem111 o6cTo51TeJihcTB, yrpo)Ka-

10w11x HaU110HaJibHOH 6e3onaCHOCTl1, rocynapCTBO JlOJI)KHO o6Jia­

.naTb JieraJibHOH B03MO)KHOCTb!O npennp11Hl1MaTb Heo6XO.LU1Mble 

Mepbl, ycTpaH51!0W11e TaKYIO yrpo3y 11 BOCCTaHaBJil1Ba10w11e HaUJI­

OHaJibHYIO 6e30llaCHOCTb B llOJIHOM o6beMe. 3.uecb, KaK 11 np11 06b5!!3-

JieHHl1 l!pe3Bbll!al1Horo BOeHHOro llOJIO)KeHl151, l1 np11 neikTBl1l1 I-JC­

npeO)lOJIHMOH Cl1Jlbl MoryT llPMMeH51TbC51 Mepbl, He nonycKaeMbIC B 

o6bil!HbIX ycJJOBl151X, B o6bI'-IHOM rpa)l(JlaHCKOM o6opOTe. Ho n.ns1 
3TOro 3aKOHO.ZJ,aTeJJbCTBO 0 HaUl10Ha.JlbHOi-l 6e30llaCHOCTl1 .UOJI)KHO 

HMnepaTHBHO onpe.uemITb, KaK11e net!CTBl151 111160 o6CT051TCJ1bCT!la 

npl13Ha!OTC51 yrpo)KaJOW11MH HaUJ10HaJibHOH 6e3onacHOCTl1 HalLJC­

ro rocynapcrna, KaKOH KOHKpCTHblH opraH B KOHKpeTHbIX cnyl!a5!\ 

MO)KeT npl13HaTb c11ryau1110 yrpO)K3lOWeH HaU110HaJJbHOH 6e3onac­

HOCTJ1 (TaK11Ml1 npaBOM0'-!1151Ml1, no BCeH Bl1Jll1MOCTH, D.OJJ)KeH Ha­

.IIeJI51TbC51 ITpe311.UeHT Pecny6n11KH), 11 KaK11e Mepbl, B KaKOM rro­

PMKe cJJe.uyeT npHMeHHTb )JJl51 yCTpaHeHHH TaKoi-i yrpo3bl. J/11v1cr 1-

1-10 3TO, no-BH.IIl1MOMy, 11MeeT B Bl1JlY CTaTb51 1 3aKoHa PK «O 11a­

u110HaJibHOi1 6e3orracttocrn Pecny6JIHKl1 Ka3axcrnH». 

Ho B craTb51X aKane1v111Ka C. 311MaHosa B Kal!ecrne rrp11Mepa rn­

Koi1 yrp03bl rrpl1BC)leH cnyl!aH, Kor.rr.a KOHCOPUHYM 11HBCCTOPOB-HC­

JlPOf10Jlb30BaTeJJei1 B03pa)lrneT rrpoTl1B npenocrnBJJeH115! rocynap-
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crny npttop1Hern B np1my11,meJ1hHOM nptto6peTeHHH .UOJJH onHoro 

'-lJleHa KOHcopu11yMa s o6weM norosope o He11,ponOJ1b30BaHm1 scex 

'-!JleHOB KOHcopu11yMa c rocynapCTBOM. D,omo, KOTOPYIO BJJa)leJJeU 

)!(enaeT nponaTb 11,pyroMy 4JleHy KoHcopu11yMa. 

qeM )!(e 3To )!(eJJaHtte yrpo)l(aeT HaI.U10HaJJhHOl16e3onacHocT11?! 

l1 no<IeMy npe11,ocTaBJ1em1e TaKoro np11op11TeTa cnaceT Hau110-

HaJlhHY10 6e30riaCHOCTb? 

D,osonh! s nonrnep)!(J],emre ueJJecoo6pa3HOCTl1 npe11,ocTaBJ1eH115l 

naHHOro npttop11TeTa rocynapcrny CBOJl,51TC51 Jil1Wb K TOMy, 4TO npo-

11,a10ma5111,oJJJO cTopoHa Hl14ero He Tep51eT, 1160 rocynapcrno onna­

Tl1T CTOHMOCTb )lOJll1. Ho 3TO J111Wb CBHJJ,eTeJlbCTByeT 0 HeJJ,OrIOHl1-

MaHl1H HCTHHHOfO 3Ha4eHl151 cneu11cp11K11 011,HOBpeMeHHOro y4ac­

Tl151 s 011,HOM 11,orosope o HenponoJJb30BaH1111 c rocynapcrnoM He­

CKOJlhKMX nonp5111,411KOB-11HBeCTopOB. Benb OHl1 BblrIOJIH5llOT CBOH 

o65!3aHHOCTl1 B npouecce COBMeCTHOH JJ,e5!TeJJbHOCTl1, ocpopMJleH­

HOH KOHCOpUHaJlbHb!M cornawe1-111eM, o6pa30BaB, TaKl1M o6pa30M, 

npocrne Tosap11mecrno. 3rn 03Ha4aeT, 4TO 11x o6513aTeJJhCTBO ne­

pen rocynapcrnoM HOCHT cornacHo cTaTbe 287 rK co111111,apHb1i1 xa­

paKTep, 11 Ka)l()lhIH 113 Hl1X 1-1eceT 3a o6wee 11cnoJ1HeHHe coJ111nap­

HYIO co sceM11 ocTanhHhIM11 y4acr1-111KaM11 orseTCTBeHHOCTh. Ka.>K-

11,11i1113 Hl1X IlOJIHOCTblO OTBe4aeT 3a JJJ06oe Hapywe1-111e Ofol3aTeJJb­

CTBa JJJ06bJM .UPYrHM '-!JleHOM KOHCopu11yMa nepen rocynapCTBOM. 

Y H11X 06m11e 11HTepecbI s norosope, 11 no3TOMY norosopoM npe-

11,ycMoTpeHo 113MeHeH11e B 11X COCTaBe TOJlbKO c 11X o6w.ero corna­

Cl151. l1 B KOHKpeTHOM c11r1ae B03pa)l(aeT npoTl1B npenocrns11e1-11151 

npttop11TeTa rocynapcrny He TOJlbKO TOT 4JleH KOHcopu11yMa, KOTO­

pb!H nponaeT 11,0JIJO, HO 11 BCe OCTaJlbHble, rIOCKOJlbKY' O'-!eB11.UHO, He 

pacct.:fHTbIBaJOT Ha Hane)l(HOCTb napTHepa-rocy.uapcrna B nposon11-

MhIX 11M11 onepau1rnx no HenponoJJh30BaHmo. 

D,a 11 caM cpaKT np1106pereH115! rocy.uapcrnoM, 51BJJ5110lll11MC51 o.u­

HOH CTOpOHOH .uorosopa (CPD), J],0]]11 yt.:faCTH11Ka 3TOfO norosopa, 

c .upyrotl CTOpOHhI, npespawaer rocynapcrno, coxpaH5!JOIUee csoe 

nOJIO)!(eH11e co6crneHH!1Ka 1-1enp. B O.UHOfO 113 HeCKOJlbKl1X Henpo­

nOJih30BaTeJJei1, HaXOJl,5lllll1XC5! Ha npoTHBOrIOJIO)!(HOH CTOpoHe, c 

KOTOpb!M TaK)Ke HY)!(HO 3aKJII04aTb caMOCT051TeJJbHblH norosop: 

rocy.uapcTso 3aKJIIO'-laeT norosop c caMl1M co6oti. A 11HTepecb1 pa3-

HhIX CTOpOH .uorosopa OTHIOJl,b He OJ],!1HaKOBbl. 

B nonrnep)l()leH11e Heo6xon11MocT11 3aIUl1ThI rocynapcrna OT yr­

po3b1 ero HaUHOHaJlbHOH 6e3onaCHOCTl1 B CTaTb51X c. 311MaHOBa 

npttBOll5!TC51 CCblJIKl1 Ha CTaTblO 18 3aKOHa 0 HaUHOHaJlbHOH 6C30-

nacHOCTl1 «06ecne'-!eH11e 3KOH0Mw1ecKoi1 6e3onac1-1ocT11». Ho 3Ta 
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CTaTb51 conep)KJn 6oJibWOH nepel!eHb pewett11ti, nei1crn11i1 1111py­

rnx ueJieBblX o6CT051TeJibCTB, KOTOpbre MOryT yrpo)!(aTb 3KOHOMI1-

lJeCKOH 6e3onacttocT11 cTpaHbl. B ra3eTHb!X cTaTb51X 113 3Toro ne­

pel!H.R Bb16paHbl nei1crn11H, ornelJa10urne KoHuenmrn asrnpa. Ho B 

TOH )Ke cTaTbe 18 3aKotta cpen11 aKTOB, yrpo)Ka10w11x ttau110HaJib­

Hoi1 6e3onaCHOCTI1, Ha3bJBa!OTCH TaK11e pewemrn 11 nei1CTBI1.R, KO­

TOpbie npenHTCTBYJOT np11T0Ky l1HBeCTI1UHi1 B 3KOHOMHKY Ka3ax­

CTaHa (nyHKT 5). 
BcTyna.R B noJieMHKY c aKaneMHKOM C. 311MaHOBbIM, Mb! xopo­

wo nOHI1MaeM, lJTO Haw IT01lX01l K oueHKe 1lOITYCTI1MOCTI1 01lHOCTO­

pOHHI1X 1!ei1cTBHi1 rocynapcrna, scrynaJOwero B lJacTHbie rpa)!(llaH­

CKo-npaBoBbie o6H3aTeJibCTBa, Bo MHoroM OTJittlJaeTCH. Mb1 BbIC­

Ka3bIBaeM oueHKy, on11pa10wy10c.R Ha 10p1111111.iecK11e apryMeHTbl, 

BbITeKa10w11e 113 netlcrny10wero npasa, cneu11anbHO He paccMaT­

pttBaH nOJI11Tl1lJeCKl1X 3aLl,alJ, pewaeMb!X rocy11apCTBOM c ylJeTOM Me­

HH!Olll,l1XC51 ycJIOBHH ero pa3Bl1Tl1H m160ueJiecoo6pa3HOCTH1lOCTI1-

)!(eHHH nepcneKTI1BHbIX ycnexoB, 6oJiee IIOJIHoro peweHHH cou11-

aJlbHbIX 3aLl,alJ 11 T.II. B pa3HbIX ycJIOBI15IX pa3BI1TI151 pa3Hbie rocy-

11apcrna, pyKoB01lCTBYHCb co6crneHHbIMH l1HTepecaM11 JI1160 1!etl­

crnyH Il01l np11Hy)!(lleH11eM, no-pa3HOMY peWaJl11 BOOpOCbl nonyc­

THMOfO BMeWaTeJibCTBa ynpaBJIH!Olll,etl BJiaCTl1 B lJaCTHhie OTHOWe­

Hl151, BOJIOTh 110 noJIHOfO II01llH1HeHH51 ITOCJiellHHX BJiaCTHb!M CTpyK­

TypaM. Ho scerna n He113MeHHO rrpaBo, 6yny'IH HHcTpyMeHTOM ro­

cynapcrneHHoro ynpaBJieHl151, Bbipa)KaJlO JIHWb CIIOC06h! ,Il.OCTH)!(e­

HHH OOJil1Tl1'-leCK11X 11 COUI1aJibHbIX ueJiett o6wecrna. 3ana'-la '-IHCTO 

rrpaBOBbIX HCCJienoBaHHH CBO)ll1JiaCb K oueHKe aneKBaTHOCTl111 3cp­

cpeKT11BHOCTl1 TaKOfO Bb!pa)!(eHl1H. 

CTo3TOMY Mb! oueH11BaeM B HacToHwett CTaTbe npaBOBbie ycno­

BI151 coBpeMeHHoro 3Tana pa3Bl1Tl1H Ka3axcrnHa, oTpa)!(eHHbie co­

nep)!(aH11eM Jiei1crny10wero Ka3axcrnHcKoro npaBa. 

PyKOB01lCTBYHCb 11cxonHbIM11 np11Hu11naM11, paccMoTpl1M HeKo­

TOpbre BOOpOCbl 3alll,11Tbl npaB HerocynapcTBeHHblX cy6beKTOB, CB51-

3aHHb!X c rocynapcTBOM no noBOJlY onttoro 11 Toro )!(e npenMern 

o6513aTeJibCTBa KOHKpeTHb!Ml111 qacTHblMl1 (rpa)!(llaHCKO-npaBOBbl­

M11), 11 ny6Jil1'-1Hb!Ml1 (anMl1Hl1CTpaT!1BHblM11, HaJIOfOBbIMl1, 3KOJIO­

fl1'-leCKl1Ml1 11 T.n.) npauooTHoweHl151Ml1. BCTynaH B KOHKpen1oe 

rpa)!(llaHCKOe npaBOOTHOWeH11e, rocy )lapCTBO 3aH!1MaeT Il0311Ul!IO 

o6bI'-IHOfO !Opl11111'-!eCKOfO JI!1Ua, CJie,IJ.OBaTeJibHO, .UOJI)l<HO B paBHOl1 

CTeneH11 co6mo.uaTb Te HOpMbI ny6JI!1'-!Horo npaBa, Ka1<11e netlcrny­

JOT B MOMeHT 3aKJIIO'-!eH115! JJ,OroBopa. B TOM llJ1CJie HopMbl, ycrn­

HOBJieHHbie opraHOM, BCTynaIOUJ,11M B rpa)!(.QaHCKOe o6513aTeJibCTBO 
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OT 11MeHH rocyaapcrna. B 3TOM 11 3aKJJIOl!aeTCH npHop11TeT rocy­

napcTBa, KOTOpblM TaK 3aurnmaeT aKa)leMl1K c. 3ttMaHOB. 

Ecm1, Hanp11Mep, nocTaHoBJiem1eM CTpamnenbCTBa .IJ,aHHaH npo­

.UYKUHH BKJJIOlJeHa B nepel!eHb 11MIIOPTHpyeMblX TOBapoB, 11MIIepa­

Tl1BHO o6naraeMbIX TaMmKeHHOM IIOlllJIHHOM, TO IlpaBHTeJJbCTBO, 

3aKJJIOlJa51)lOfOBOp0 np1106peTeHHH TaKOM IlpO.D.YKUHH y 3apy6e)l(­

Horo np0113BO)lHTeJJ51, He Bnpase OCB060)lHTb ee OT TaMO)l(eHHbIX 

IIJiaTe)l(ett CBOHM 11H)lHBl1)lYaJJbHblM aKTOM IlpH HCnOJJHeHH11 .noro­

sopa. Httal!e rosopH, y)l(e .IJ,eikTBYIOlllHe HMnepaTHBHbie ny6JJ11lJ­

HbJe HOpMbl no CBOei1 IOpl1)J.HlJeCKOM Cl1Jle HMeIOT npHOpHTeT nepe.n 

11H)lHBl1)lYaJJbHblMH .norosopaMH, 3aKJJIOlJeHHhlMH TeM )l(e opraHOM, 

KOTOpb!M IlpMHHMaeT Ha3BaHHble HOpMbl. 

Ho 3aKOHO.IJ,aTeJibHbie HOpMbI Moryr H3MeHHThCH y)Ke nocne 3aK­

JJIOl!eHH51 .norosopa. B 3THX ycnos11Hx H3MeHHeTC51 H npttop11TeT. 

CornaCHO nyHKTY 2 CTaTbH 383 rK PK y)l(e .ueH'CTBYIOlllHH )J,OfOBOp 

He no.usnacreH no.no6HbIM H3MeHeHHHM. 11 rocy.napcTBo, npHHHB­

wee Ha ce651 KaKMe-n1160 .norosopHbie o6H3aHHOCTH, He MO)l(eT yK­

JIOHHThCH OT HX HCnOJIHeHH51 nyTeM H3)laHH51 o6mei1 HOpMbl, 3an­

pewa10mei1 TaKoro po.IJ,a 11cnonttett11e. He MO)KeT, .IJ,a)l(e np11.uas 

ynoMHHaeMOM HOpMe o6paTHYIO CHJiy. 

Mbi c03HaTeJihHO np11MeHHeM 3.IJ,ecb .naHHhIM yTBep)!()lem1eM 

orpaHHl!HTeJJbHoe ronKosaH11e nyHKTa 2 crarb11 383 fK PK, nona­

ra51, lJTO B paccMarp11saeMOM CHTyaUHH raKoe (orpaHMlJMTeJibHOe) 

TOJIKOBaHHe BIIOJIHe onpas.IJ,aHo. B npoTHBHOM cnyqae MhI npe.IJ,oc­

TaBHM rocy.IJ,apcTBy B03MO)l(HOCTb, 3aKJJIO'-IHB rpa)!()laHCKo-npaBO­

BOM .uorosop, no CBOeMy YCMOTpeHMIO H3MeH51Tb n1160 npeKpamaTb 

ero .neticrntte, noJJb3YHCb np11Ha)lJie)l(awetl: eMy ny6JJMlJHOtl: snac­

TbJO. 3TO npeBpamaeT IlpOB03rJJallleHHOe CTaTbei1 111 fpa)!()laHC­

KOro KO)leKca )J,OfOBOpHoe paBeHCTBO CTOPOH B JJHUeMepJ-Iy!O cpHK­

UHJO. 

CJJe.IJ,yer Yll11TbIBaTb np11 conocrasneHMH IOpl1)J.Ml!ecKotl: CHJJbI, 

l!TO ny6JlH'-IHble BJiaCTHble aKTbl rocy.D,apCTBa MoryT MMeTb 11 HOp­

ManrnHblM, H HH)lHBH.D.YaJJbHbitl xapaKTep. AKTbI )Ke 3aKJJIOl!eHH51 

rocy.napcTBoM .norosopa c Herocy.uapcrneHHbIM napTHepoM scer.ua 

HBJIHIOTCH HH.ll.11Bl1)J.YaJJbHbIMH 10pl1.Il,l1l!ecK11M11 cpaKTaM11. H np11 ra­

KOM COOTHOllleHHM rocy.uapCTBO KaK a6cOJJIOTHbIM 06Jia)laTeJib ny6-

J111lJHOtl: BJJaCTH, yMeJio onep11py51 cpopMaMH ee npoHBJieHMH, HMeeT 

IIOJJHYIO B03MO)((HOCTb o6ecnelJHTb HCIIOJlb30BaHHe KOHKpeTHblX 

l!aCTHblX Jl,OfOBOpOB B TIOJ111Tl1l!eCKHX, 3KOHOMHlJeCKMX 11 COUM­

aJJbHblX HHTepecax scero o6wecTBa. 
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n11cbMO l1CilOJIHl1TeJJbHOro 1111peKTOpa no npaBOBOMY o6ecne'!eHl1!0 HK 
«Ka3MyHal1fa:i» CacjJ11HoBa K.6. aKa.neMl1KY 311MaH0By C3. 

Y sa)KaeMLIH Ca.JILIK 3uMauosuq! 

Ha .um1x fnasa rocy.uapcrna .uomKeH no.un11caTh npl1H5TThIH ITap­

JiaMeHTOM 3aKOH PK «0 BHeceH1111113MeHeH11ti 11.uononHeH11t1 B He­

KOTOpbie 3aKoHoJJ.aTeJihHhie aKThI Pecny6JI11K11 Ka3aXCTaH no Bon­

pocaM He)lponoJih30BaHl15l 11 npose.ueHl15l HecprnHhIX onepau11t1 B 

Pecny6JI11Ke Ka3aXCTaH». Mb1 BeCbMa 3al1HTepecosaHhI ewe B O)l­

HOM BarneM BhICTynnemrn B pecny6JI11KaHcK11x CMl1 B OTHorne­

HHH noJimKeH11i1 np11H5TTOH CTaThl1 71 3aKoHa PK «0 He)lpax 11 He­

)lponOJih30BaHttl1». Ilo.UH5TTaH BaM11 paHee )ll1cKycc1151 Ha TeMy crn-

611JihHOCT11 noJIO)l(eHHH KOHTpaKTOB 11 oco60M CTaTyce rocy)lap­

CTBa B OTHOI.lleHl15TX, CBH3aHHblX c He.upaM11, 6e3yCJIOBHO, )laJia 

CBOl1 nOJIO)l(l1TeJibHble pe3yJihTaTbl. «Ka3MyHai1fa3» KaK npaBO­

np11MeH11TeJibHa5l opraHtt3aUtt5l Henocpe)lcTBeHHO B 6y)lyIUei1 pa6o­

Te 6y)leT 3aB11ceTh OT npaBHJihHOro noH11MaH115l 11 y5lcHeH115l HopM 

yKa3aHHOro 3aKOHa, KaCJIOIU11XC5l npe11MymecTBeHHOro npaBa ro­

cy)lapcTBa Ha np1106peTeH11e npo)lasaeMhIX He)lponoJih30BaTeJ15TM11 

npaB. 

HoBbie HOBeJJJJhI nono11H11JI11 )leI1cTByIOIUee npaso Ka3aXCTaHa. 

J3e3ycJIOBHO, caMOH rnaBHOi1 113 Hl1X CTaHeT )10nOJIHeH11e B CTaTblO 71 
3aKoHa PK «0He)lpax11 He)lponoJib30BaHttl1», Bhl3BaBwee 6oJibWoil 

11HTepec KaK B cpe)le y'!eHbIX-npaBOBe)lOB, TaK 11 cpe)ll1 npaKTl1KYIO­

IUl1X 10pl1CTOB 11 HenponOJib30BaTeJiei1. 

3aKOHO)laTeJih Ha)lemrn rocy )lapcrno npasoM «.UJI5l coxpaHe­

Hl15l 11 yKpenJieHirn pecypCH0-3HepreTl1'-IeCKOi1 OCHOBbl 3KOHO­

Ml1Kl1 CTpaHbl» B np11op11TeTHOM nop5l)1Ke nepe)l )lpyroti CTOpOHOFI 

KOHTPaKTa 11n11 y'!acTHl1KaM11 10p11)111'!ecKoro Jrnua, 06naua10mero 

npaBOM He)lpOnOJib30BaHl15l, a TaK)Ke nepe)l !1PYrHMH JIHUaMH np11-

06peTaTb ony)K)l,aeMoe npaso He)lponoJib30BaH115l ( ero qacT11) 1111m1 

.uon11 yqacnrn (naKern aKUl1i1) B 10p11;1,11qecKoM mme, 0611aua10meM 

npaBOM He.uponoJJh30BaHirn «Ha yc110B11Hx He xy)!(e, '!eM npe.uno­

)!(eHHbie !1PYrHMl1 noKynaTeJI5TMH». )laHHoe np1wp11TeTHoe npaso 

TI05TBJUleTC5l y rocy.uapcrna B Cl1JIY YCTaHOBJiemrn 3aKOHa, 11 OHO 

6y.uer np11MeH5TTbC5l KaK B l!aCTl1 y)l(e l1Me!OIUI1XC5l KOHTPaKTOB Ha 

He)lponoJib30BaHl1e, TaK 11 B OTHOI.llemrn BHOBb 3aKJIIOYaeMbIX, a TaK­

)!(e np11 npona)!<aX )lOJJeV! yyacTHH B TOO 11 naKeToB aKu11i1 aKu110-

HepHhlX o6mecTB, HBJI5l!Ollll1XCH He.uponOJJb30BaTeJ15TMl1, He3aBl1CH-
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MO OT IIOJIO)l(eH11J.1 11X ycTaBOB, pernaMeHTl1PYIOIU11X BOIIpOCbl yc­

TYIIKl1 .ll,OJieJ.1 (npo.ua)Kl1 aKU11M) Me)K.ll,y yqaCTHl1KaMl1 !Opl1.ll,11'-!ec­

KOro JI11ua. Ha Haw B3rJI51.U, .uaHHbie noJio)KeH115! opraHl1'-IHO sn11-

cbma10TC5! B 113Ha'-!aJibHO c¢opMyJI11poBaHHbIM KOHUeIITYaJibHblM 

no.uxo.u, '-ITO rocy.uapCTBO peryJI11py5! rpa)K.ll,aHCKl1e OTHOWeHl151 11 

Ha ypOBHe 3aKOHa ycTaHaBJU1Ba51 rapaHTl111 npaB He.ll,pOIIOJib30BaTe­

Jiei1, Hl1Kor.ua He pacnpocTpaH5IJio 11x Ha cJiy'-!a11 o6ecne'-!eHl151 060-

poHocnoco6HocT11, Hau110HaJibHOM 6e3onaCHOCTl1, 3KOJIOfl1'-!ec­

KylO 6e3onacHOCTb 11 3.ll,pasooxpaHeH11e KaK pa60THl1KOB, TaK 11 

HaceJieH115! (CM. '-!acTb BTopyIO CTaThl1 71 3aKoHa PK «0 He.upax 11 

HenponoJib30BaH1111). 3rn 11 noH5ITHO, nocKOJihKY rocynapcrneH­

HocTh Hanp51MyIO CB513aHa c cysepeHHTeTOM 11 Hau110HaJibHOJ.1 6e-

30DaCHOCTblO. 

HoBhie HOpMhI CTaThl1 71 )KeJiaTeJihHO paccMoTpeTh B Tpex pa­

Kypcax: 

l) c TO'-IKl1 3peHH51 11HTepecoB BbI6bIBaIOIUero y'-!aCTHl1Ka; 

2) c TO'-IKl1 3peHH5I yqacTHHKOB o6mel1 .ll,OJieBOM co6cTBeHHOC­

Tl1 KaK B OTHOWeHl111 npaBa He.uponOJib30BaHl15I, TaK 11 B OTHO­

weHHH aKTHBOB 10p11L1.11'-!ecKoro JI11ua, 5IBJI5IIOIUeroc51 He.uporroJib-

30BaTeJieM, np11 BbIXO.ll,e OL(HOro 113 y'-!aCTHl1KOB 113 npoeKTa; 

3) c TO'-IKl1 3peHl151 Bcex 3aHHTepecoBaHHbIX JIHU, BB11.ll.Y rrpH­

JJ,aHHSI .11.el1CTBl1IO 3Tl1X IIOJIO)J(eHl1M o6paTHOM CMJibl npl1H5IThIM 3a­

KOHOM. 

B coorneTcrn1111 c K0Huenu11el1 3aKoHa PK «0 Hau110HaJihHol1 

6e3onacHocT11 Pecny6JI11K11 Ka3axcrnH» 06ecne'-!eH11e Hau110HaJib­

Hoi1 6e3onacHocT11 5IBJI5leTcsi rnaBHbIM ycJiosweM pa3Bl1Tl151 Pecny6-

JI11Kl1 Ka3axcrnH KaK He3aBl1Cl1Moro cysepeHHoro rocy.11.apcrna. 

0.ll.Hl1M 113 HanpaBJieHl1H o6ecne'-!eHl15I HaU110HaJibHOH 6e3onaCHOC­

Tl1 Pecny6JI11K11 Ka3axcrnH 5IBJrneTcsi 06ecne'-leH11e 3KOHOMH'-!ecKoJ.1 

He3aBl1Cl1MOCTl1 Ka3axcrnHa, '-!To BbITeKaeT 113 noJio)KeH11J.1 CT. 18 yKa-

3aHHoro 3aKOHa, yBeJI11'-1eH11e .ll,OJil1 Ka3aXCTaHCKl1X TOBaponpOl13-

BOLl.11TeJieJ.1 B 3KOHOMl1Ke CTpaHbl np11 ycnomm noompeHl15I KOHKy­

peHUl11111 orpaHl1'-leHl151 MOHOIIOJll13Ma 11 06ecne'-!eH11e 3KOHOMl1'-!ec­

KOro poem. B ycJioswsix rno6aJI113au111111 rrp11.11.aH11si yrnesonopo.11.­

HOMY CbiphIO cTpaTernqecKoro 3Ha'-!emrn 6oJibWHHCTBoM rocy­

napcTB M11pa Pecny6JlHKa He MO)KeT OCTaBaTbC51 CTOpOHHl1M Ha6JIIO­

L(aTeJieM B nepwo.u aKTl1BHoro pa3Bl1Tl151 B Ka3axcrnHe BTopW'-!Horo 

phIHKa B ccpepe HenponoJib3oBaHl151. TeM 6011ee, YTO B cMJiy nyHKTa 3 
cTaTbtt 6 KoHCTHTyutt11 Pecny61111Ktt Ka3axcrnH He.11.pa Pecny6Jrn­

KH, KaK tt npyrne np11poJJ,Hb1e pecypcbI, Haxo.U51Tc51 B rocynapcrneH-
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HOH co6crneHHOCTl1. KpoMe Toro, B cTpaHe 113Memwacb 3KOHo­

Ml1'-IeCKaSI c11ryau11S1, TIOSIBl1JiaCb peaJibHaSI B03MO)l(HOCTb Ha pb!HOlJ­

HblX ycJioB11S1x np1106pecT11 npo.uaBaeMoe npaBo He.uponoJib30BaH11S1 

y BbI6brna10w.ero 113 npoeKTa yqacTH11Ka, He np116eraS1 K Henony­

JISipHbIM Bl·f)laM np11Hy)l11TeJibHOro 113bSITl1SI y co6cTBeHHl1Ka 11My­

w.ecTBa 11 11Myw.ecTBeHHblX npaB, npe.uycMOTpeHHblX CTaTbeH 249 
fpa)l()laHcKoro KOJJ.eKca Pecny6JI11K11 Ka3axcTaH. B HOBoH' peJJ.aK­

u1111 CTaTbl1 71 3aKOHa PK «0 He)lpax 11 He.uponOJib30BaHH11» HeT 11 

HaMeKa Ha peKB11311U:I1IO 11Jll1 KOHQJl1CKau1110, ocyw.ecTBJISieMbie B 0)1.­

HOCTOpOHHeM nopSIJJ.Ke co CTOpOHbl rocy)J.apcrna, KaK HeT 11 attano­

rmt co CTaTbeH 255 fpa)l()laHCKOro KO)leKca, OXBaTb1Ba10w.eH' CJiy­

qa11 113bSITl1H LlJISI rocy)J.apCTBeHHblX Ha)J.06HOCTeH' c B03Mew.eH11eM 

co6cTBeHH11KY B OOJIHOM 06beMe y6bITKOB, npwumeHHbIX npeKpa­

w.eH11eM npasa co6cTBeHHOCTl1. 

)lono;rneH11S1 OXBaTbIBaIOT cJiylJal1, Kor.ua caM He)J.pOTIOJib30Ba­

TeJib caMOCTOSITeJibHO, CB060)JHO, )J.06pOBOJibHO 11 6e3 KaKoro-JI1160 

)J.aBJieHirn co CTOpOHbl pewaeTCSI Ha BbIXO)J. 113 npoeKTa 11J111 113 xo-

3SIHCTBYIOIUero cy6beKTa, SIBJISIIOIUerocSI He)lpOTIOJib30BaTeJieM, 11 

HaMepeH npo.uaTb cso1111Myw.ecrneHHb1e npasa no pbIHO'-IHOi1 u:ette. 

ToJibKO B .uaHHOM c11yqae, a TaK)l(e ecn11 JJ.aHHbIH o6beKT npoJJ.a)l(H 

BJI11S1eT Ha coxpaHeH11e 11 yKpenneH11e pecypcH0-3HepreT11lJeCKoii 

OCHOBbI 3KOHOMl1Kl1 CTpaHbl, TO B CI1JIY 3aKOHa y rocy.uapcTBa no­

SIBJISieTCSI paccMaTp11saeMoe np11op11TeTHoe npaso np1106peTeH11S1. 

focy)J.apCTBO BTipaBe 6yJJ.eT ocyw.ecTBHTb np1106peTeH11e TOJibKO TIO 

pb!HOYHOH ueHe, npeLlJIO)l(eHHOH .llPYfl1Ml1 noKynaTeJISIMH, 11 KO­

TopaSI noJJ.XOJJ.HT 11 ycTpmrnaeT caMoro npo,nasu:a. )laHHbie OTHO­

weH11S1 COOTBeTCTBYIOT pb!HOYHblM npHHUJmaM, CB060,UHbl 11 TIOH51T­

Hbl KaK caMHM yqacTHI1K3M C,UeJIK11, TaK 11 c TI0311UHI1 CTOpOHHero 

Ha6JIIO,UaTeJISI, OOCKOJibKY OOJIHOCTblO OTCYTCTBYIOT 3JieMeHTbl 

yw.eMJieHl1SI K3Kl1X-JII160 11HTepecoB Bbi6b!B3IOW.ero Y'-I3CTHl1Ka. 

K TOMY )!(e y BbI6brna10w.ero ytJaCTHl1Ka npoeKTa ocrneTcSI B 3anace 

u:eJibIH tta6op 11HbIX cnoco6os pacnopSI)l(eH11S1 cso11M 11Myw.ecrne11-

HbIM npaBOM B npoeKre, rIOM11MO npo)J.a)l(H, KOTOpbie npe,nycMOTpC­

Hbl B fpa)l()laHCKOM KO)J.eKce (Metta, )J.apeH11e 11 np.) 

B TO )Ke BpeMSI TIOCTOSIHHO MYCCHpyeTCSI BOnpoc 06 yw.eMJieHlll1 

11HTepecOB ,npyrnx ylJaCTHl1KOB o6w.ei1 )J.OJieBOH co6cTBeHHOCTll, 

B '-!aCTl1 11X npe11Myw.ecTBeHHOro npaBa TIOKYrIK11 B Cl1JIY OOJIO)KC­

HHH KOHTpaKTOB np11 lJaCT11'!HOH nepeycTynKe npasa He,UpOTIOJlb-

30BaHHSI, a TaK)Ke B CHJIY 3aKOHO)J.aTeJibCTBa 0 TOBap11w.ecTBax c 

orpaHttlJeHHOH OTBeTCTBeHHOCTblO np11 Bb!XO)J.e 113 TOBap11w.ecrna 
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onHoro 113 ero y•-mcTHHKOB Jll16o np11 npo)la)l(e naKeTa aKu11t1 aK­

u110HepHoro o6ruecTBa, 51BJl51IOIUeroc51 HeLJ,ponoJlh30BaTeJleM. 

Ilpl1H51Ta51 HOpMa rapaHTHpyeT rocynapcrny, l!TO rocynapcrno 

He 6y)leT CB513aHO Hl1KaKl1Ml1 06513aTeJlbCTBaMl1, cyruecrny!OIU11Ml1 

Me)l(lly yqacTHl1KaM11 KaK npoeKTa, TaK 11 ycTaBHhlMl1 flOJlO)l(eHl1-

51Ml1 10p11n11qecKoro Jl11Ua He.uponoJlh30BaTeJrn. )J,aHHhTH no.uxo.u 

51BJl51eTC51 3aKOHHhIM, nocKOJlhKY B COOTBeTCTBl111 c n.3 CT. I fpa)l(­

)laHCKOro KO)leKca Pecny6m1Klf Ka3axcTaH K OTHOIIIeH1151M rro 11c­

noJlb30BaH11IO np11pOL\HhIX pecypcoB 11 oxpaHe oKpy)l(aIOw.etl cpe­

L\hI, rpa)l(llaHCKOe 3aKOHO)laTeJlbCTBO rrp11MeH5leTC.5! B CJlylla.HX, KOf­

)la 3Tl1 OTHOWeH\151 He peryJll1PYIOTC.5! 3aKOHO)laTeJibCTBOM 06 11C­

flOJlb30BaHl111 npwpo)lHhIX pecypcoB 11 oxpaHe 0Kpy)l(a10w.et1 cpe­

L\hl. B ttaweM paccMaTp11saeMoM CJiyqae OTHoweH115I perym1py10T­

c51 11MeHHO crremrnJibHhIM 3aKOHO)laTeJlbCTBOM, TO eCTh CTaTbetl 71 
3aKoHa PK «0 He)lpax 11 He)lpononh30BaH1111». KpoMe Toro, 113Ha-

4aJlbHO pe)laKU1151 CTaTbl1 71 3aKOHa, rIOCB51W.eHHa.5! 3aw.11Te npaB He­

L\POf10Jlh30BaTeJrn, rapaHT11pOBaJla 331U11TY Jll1Wh Tex ero rrpaB, KO­

TOpble He pacnpocTpaH51IOTC51 Ha 06ecnet1eH11e o6opOHOCilOC06-

HOCTl1, Hau110HaJlbHotl 6e3onacHocT11 Pecny6n11K11, ccpepy 3Kono­

rw1ecKotl 6e3orratHOCT1111 31lpaBooxpaHeH11.H. 

3aKOHO)laTeJib np11L1,aJJ HOpMaM o6paTHYIO Cl1JJY, 11 3TO TaK)l(e 

51BJJ51eTC.5! npaBOMepHblM B OTHOWeHl111 paHee 3aKJII04eHHhlX KOHT­

paKTOB B 06JJacT11 He)lponoJJb30B3Hl151. ITpe)l(lle scero, B fpa)l(llaH­

CKOM KO)leKce yperyJJ11poBaHbl BonpOCbl COOTHOIIIeHIUI 3aKOHO­

)l3TeJJbCTBa 11 )lorosopa. Tpe60BaH11.H 3aKoHo)laTeJihCTBa 5IBJJ5IIOT­

c51 o6513aTeJihHhIMl1 )l)]51 yt1acTHl1KOB rpa)l()laHCKl1X oTHOIIIeH11tl. Bee 

KOHTpaKTbl Ha He.uponOJJb30BaH11e CO)lep)l(aT o65133TeJihHOe IlOJJO­

)Kem1e MoLJ,eJJhHOro KOHTpaKTa B t1acT11 co6JJIO)leHirn He)lporroJJh-

30BaTeJJ51Ml1 Tpe6osaH11tl 3aKoHoLJ,aTeJJhCTBa Pecrry6Jil1Kl1 Ka3axCTaH. 

CJJe)lyeT OTMeTl1Tb, l!TO B OTHOWeHl111 11HOCTpaHHhIX He)lp0IlOJih30-

BaTeJJetl LJ,etlcrnosasIIIaH paHee CTaTb51 6 3aKoHa PK «06 11HOCT­

paHHhIX l1HBeCT11U1151X» TaK)Ke He naBaJia rapaHTHH CTa6HJJhHOC­

Tl1, pellb Kacanacb H3MeHeHl151 3aKOHO)laTeJihCTBa Pecrry6n11KH 

Ka3aXCTaH B o6nacTH 06ecnet1eH115l 06opottocrroco6HocTH, HaUHO­

HaJlLHotl 6e3onaCHOCTl1, B ccj:lepe 3KOJIOr!14eCKOH 6e30fl3CHOCTH 

11 3llpasooxpaHeHl151 11 HpaBCTBeHHOCTl1. OLJ,HaKo np11 113MeHeH11H 

3aKOHO)laTeJJbCTBa, YXYL\llia!OIUero noJio)l(eHHe 11ttocTpaHttoro 11H­

secTopa B )laHHbIX o6JJacrnx, l1HOCTpaHHOMY 11HBeCTopy )l0JI)l(H3 

6hrna 6bITh BhlflJI34eHa He3aMe)lJ]l1TeJJbHa51113cj:lcj:leKTl1BHa51 KOMneH­

cau1rn B BamoTe l1HBeCTl1pOBaHl151JI1160B11HOCTpaHHOH BaJIIOTe, yc-
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TaHOBJieHHott cornawem1eM HHOCTpaHHoro HHBecTopa c Pecny6-

Jil1KOH Ka3axCTaH. 

11p11H51Tbie noJIO)l(eHl151 51BJI5llOTC51 4pe3Bbl'-!aHHO aKTYaJibHbIMl1, 

Ba)!(HbIMH )1)151 nocrynaTeJibHoro pa3Bl1Tl151 3KOHOMl1Kl1 Pecny6JI11-

K11. OH11 nonoJIH51JOT 3aKOH PK «0 Hau110HaJibHOH 6e3onacHocrn 

Pecny6JIMKM Ka3aXCTaH» peaJibHbIM MexaHl13MOM peryJI11posaH115! B 

qacT11 np11poL1,HbIX pecypcos. TaKMM o6pa3oM, y rocynapcrna 

no51BJI.sieTC.sI Ba)!(Hbltl: MHCTpYMeHT o6ecne4eHM.sI HaIJ,MOHaJibHbIX 3KO­

HOMM4eCKMX MHTepecoB B o6JiaCTl1 HeLl,pOIIOJib30BaHM.sI. 

Baw KOMMeHTap11tl: Ha y)!(e npMH.sITbitl: 3aKoH, YBa)!(aeMbIH 

CaJibIK 3MMaHOBM4, 3aTparnsaJOIUMtl: M3JIO)!(eHHbie BbIWe MOMeH­

TbI, 6bIJI 6b! qpe3BbI4atl:HO noJie3eH 11 He06XOLl,MM IOpML1,M4eCKOtl: 06-

mecTBeHHOCTH. 

c yBa)!(eHReM K.CarjJuHoe 

19 H0.116p.11 2004 f. 



0HCbMO aKa,!leMHKa 311MaHOBa c. 3. 

npe311.llettry HK «KaJl\1yttaiifa3» r-Hy Kapa6a.mrny Y.C. 

MnoroyBa.H<aeMbIH Y3aK6aif CyJieifMenoBHq! 

Oo3BOJibTe no3.upamnb Bae c 3asepweH11eM )J)Il1TeJJbHbIX 11 i-pyu­
HbIX rreperosopoB 11 c rrp1w6peTeH11eM 8 rrpoueHTOB aKU11H KpynHo­

ro Heqmrnoro Mecrnpo)!(Jl,eH115I «KawaraH» Ha Kacn11i1cKOM weJJh­

¢e, Haxo.u11sweroc51 .uo Cl1X nop B MOHOITOJlbHOM BJia,IJ,eHl111 11HOCT­

paHHh!X 11HBecrnpoB. 3TO KpynHa51 no6e.ua Ha nyrnx yKpenneH115! 

3KOHOMl1lJecKoi1 Mom1111 rocy.uapcTBeHHOH He3aB11c11MocT11 Pecny6-

JI11K11 Ka3axcrnH. B 3TOM 51 Bl1)1(Y 11 HecoMHeHHy!O 3acnyry Hau110-

HaJlbHOH KOMnaHl111 «Ka3MyHatifa3» l1 ee PYKOBO.UCTBa. 

Ha 3asepwa10metl CTa,IJ,1111 neperosopon, cocT051BIIIei1rn 30 Map­

Ta cero, 2005 ro.ua, npe.ucrnB11Te1111 KoHcopu,11yMa 11HOCTpaHHbIX 

ITOJlp51.UHbIX KOMnaHl1H C)leJiaJ111, cpe.u11 .upyrnx, KaK MHe CTaJlO 113-

BeCTHO, o.uHo rrp11MelJaTeJibHoe 3aHBJ1eH11e o TOM, '-ITO «10p11cThl Ka-

3axcrnl-ia oKa3aJ111Ch HaMHOro Cl1JihHee HawMX (T.e. 06cJiy)J(11Ba10-

wJ1x 11X) !Op11CTOB». B 3TOH CB51311 XOTeJl 6bl 113JI0)!(11Tb CBOe Bl1.lle­

Hl1C: OTMeTHTb 11 oco6o BhI.UemITb cpe.u11 !Opl1CTOB 3acnyry Bawero 

coTpy.uH11Ka, yrrpaBJI5!!0UJ,ero m1peKTOpa rrpaBoaoro 06ecneqeH115! 

Hau110HaJJhHOH KoMnaH1111 «Ka3MyHaiffa3» r-Ha Ca¢11H0Ba K.6. 

5I 6blJI noCTOHHHO CB513aH c IOPl1lU1lJeCKOH CJly)l(60H 11 HaXO.Ul1JJC51 B 

Kypce xo.ua .Ul1CKYCCl111 rreperoBOpOB, B KOTOphIX 60JlhIIIOe MCCTO 

JaH11MaJJ11 11 Hepe.uKo npeo6na.uaJJ11 10p11;1114ecK11e apryMeHrnu1111, 

o6ocHOBaHl151, Ka3yCbl 1111X TOJlKOBaHl151 B KOHTeKCTe HaUMOHaJlhHb!X 

11 Me)!(Jl,yHapo.UHhIX HOpM 11 OITbITOB l1X rrp11MeHeHl15! B 11HBeCTl1U11-

0HHblX OTHOIIICHl151X c y<IaCT11CM 11HOCTpaHHblX opraHJ13aUl1H. 

KaK BaM 113BeCTHO, Ha 3Tl1X JL111TeJlbHblX neperosopax cpe.Im 

rrepBOCTerreHHbIX apryMeHTau11i1 CTOpOH BOITpOChl 0 pOJil1, CTaTyCe 

11 orneTcTBeHHOCTl1 rocy.uapcrna-co6crneHHl1Ka He.up, a TaK)!(e Ha­

CKOJlbKO HaUHOHaJlhHOe 33KOH011,aTeJibCTBO, B TOM 'lHCJie 11 B o6nac­

T.H He.uponoJih30Bamrn, coorneTcrnyeT cospeMeHHhIM peaJJ!1HM 11 

3aw11waeT l1HTepechI rocy.uapcrna, noJJncpraJ111ch cepbe3HbIM 11cnh1-

TaHl1HM Ha rn6KOCTh 11 )l(J13He1-1HocTb. f-H Ca¢11HOB K.6. rrp11BJleK 

MCH51 )J)IH ylJaCTl151 B )KCCTKOM J111CKycc1111 no '3Tl1M 1111,pyrnM sonpo­

caM. C ylJeTOM MHeH11i1 r-Ha CacjmHoBa K.6. 11 no cornacosaHHOCTH 

c HMM 51 o6Hapo.uosaJl 11 ony6m1KoBaJl p5rn aHaJll1Tl1lJecK11x Hay<!HhIX 

CTaTetf: «11HBeCTOphl 11 KOHTpaKTbl» (ra3eTa «Ka3aXCTaHCKa5! npaB­

ll3», 2004. 28 Ma51), «Ew.e pa3 06 11HBCCTOpax 11 KOHTpaKTaX» (ra3eTa 
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«Ka3aXCTaHCKa51 npaBJW», 2004. 10 .ueKa6p51), «KOHTpaKT Ha He.upo­

noJih30BaH11e» ( «lOp11,L1,114ecKa51 ra3eTa», 2004. 26 Ma51), a TaIOKe ;111c­

Kycc110HHYIO 11 11rnrosy10 CT3Thl0 «0TBeT MOHM onnoHeHTaM» ()l(yp­

HaJI «lOpHCT», 2004. Ng 11). B Hl1X ocseW:aJIHCh HMeHHO Te sonpo­

ChI, KOTOpb!e cpe.uH .upymx npe.UCTaBJI51JIM Ha1160JihWHH 11HTepec B 

neperosopax. 

B npouecce TeCHhIX pa6o411X 11 Hay4HhIX KOHTaKTOB 51 y6e.u11JJcH, 

4TO r-H CacpHHOB K.B. 0611a.uaeT He TOJihKO 3Ham1eM, yMeHHeM 11 

60Jihilll1M OilhITOM B rocy.uapcTBeHHOH IOp11,Ll,Jil'IeCKOH CJiy)!(6e, HO 11 

TOHKl1M qyTheM H JIOfJilKOM IOp11CTa-.uemeJI51. OH noHHMaJI, 11 3TO 

CJiy4aeTC51 He 43CTO B ynpaBJieHqecKHX CTpYKTypax, TOHKOCTH 11 B03-

MO)l(Hh!e IOpl1,ll,l14eCKHe 311nam 11 noBopoTbI neperosopos, a TaK)l(e 

o Heo6XOJJ.11MOcTM csoespeMeHHOM no.u.nep)l(Kl1 npouecca nepero­

sopHotf JJ.e51TeJihHOCTH, B llaCTHOCTl1 3aKOHOJJ.aTeJibHOH 11Hl1U113TH­

BOH (B Bl1,ll,e JJ.OnoJIHeH115I K CT. 71 3aKOHa PK «0 He.upax 11 He,II,po­

noJib30BaH1111» ), 3aKpenJI51IOIUei1: «nepsoe npaso» rocy.uapcrna B np11-

06peTeH1111 CB060JJ.HOH aKU1111 B pa3pa60TKe HecpT51HbIX MeCTOpO)l(­

.neHHH, 4TO B KOHUe-TO KOHUOB, noCJie CTOl.!TH fOJJ.11l.!HOM 6opb6bI, 

6blJIO npHmITo ITapJiaMeHTOM Pecny61111K11. 

51, no Jl.OJiry CBOeM Hayl.!HOM ,JJ,e51TeJibHOCTH, 3HaJO Kopnyc yt1e­

HbIX-IOpHCTOB-npaKTl1KOB c yqeHblMl1 CTeneH51Ml1, pa6oTaIOWlfX B 

Pecny6JIMKe. f-H CacpHHOB K.B. ci.ittTaeTC51 OJI.HMM 113 Ha116onee 

KpynHhIX asTop11TeTOB cpe.utt HHX. Ci.i11TaJI 6bI, 4TO oH 3a co.ueitcnrne 

ycnewHoMy 3asepweH1110 BbIWe yKa3aHHhIX neperosopos BOKpyr 

sonpoca 0 MeCTOpO)((JJ.eHHl1 «KawaraH» 3aCJIY)!(l1BaeT COOTBeTCTBy­

IOIUetf 6naro.uapHocrn co crnpoHbI HauHoHaJibHOM KoMnamm «Ka3-

MyHai1:fa3» 11 ee pyKoBOJJ.CTBa. A 51 Bbipa)!(aJO eMy CBOIO 6naro,llap­

HOCTh 3a ero npeKpacHoe Hayi.iHo-npaKTtt4ecKoe 10pH.L1,HKo-nom1-

TH'lecKoe MhIIIIJieHHe, 'ITO noMOfJIO MHe BhlCTyCTHTb c p51.L1,0M uene­

HanpaBJieHHhlX CTaTeM. 

C yeaxem1eM 
aKa.ueMllK HAH PK, 
n11peKTop IOpll,1lH'!ecKolt K0Mnatt1111 
«I1HTeJ1J1eKTYan-TiapacaT» 

16 llIOHH 2005 f. 

C. 3UHUHOli 



Ilo3n.paBuTeJibHoe nucbMO npe3un.euTa HK «Ka3Myuaura3» 
K 60-JieTUIO Ilo6e.ub1 B BeJIUKOH 0Te'lecrneunou souue 

OT 11Mem1 Hau110HaJibHofi Kol\matt1111 «Ka3Myttatifa3» 11p11M11-

Te cepn.el!Hbie 1103.UpaBJieHHH c BeJIHKHM 11pa3.UHHKOM - .LltteM Ilo-

6eLI.br ! 
BaM, KaK yl!aCTHHKY BeJIHKoti 0Tel!ecrneHHoti BOMHbI, KaK HH­

KOMY M3BeeTHbI see ee y)[(aebI 11 HeB3fO.Ubl. Bbl OTCTOIDJM MHp Ha 

3eMJie He ma.uH esoei1 )[(H3HH. 

Bee MbI B Heo11JiaTHOM nomy 11epe,11, BaillMM 110KoJieHHeM 11 see­

rna 6yn,eM 110MHHTb 0 Tex, KTO 11pollleJI 3TOT repOHl!eCKHi111YTb, oc­

Ta.J1C5l I-Ia 110JIHX epa)[(eHHH, KOBaJI 1106e,11,y Ha Tpy,llOBOM cppOHTe. 

Ysa)[(aeMbIH CaJibIK 311MaHoB11l!, o6rn.eeTBeHHOCTb KaJaxCTaHa 

3HaeT Bae KaK aKa.ueMHKa, H3BeeTHoro Hayl!Horo 11110JIHTH'leeKoro 

n.eHTeJIH. Bbl soe1111TaJIH ueJiyIO nJie51,11,y BbieoK011pocpeee110HaJihHhIX 

IOpHCTOB, HeKOTOpb!e 113 HHX ye11eurno TpY.ll51Te51 B HecpTera30BOi1: 

OTpaeJIH. 

BaMH 110,11,roTOBneH PM Hayl!HbIX 11y6JI11Kau,11ti Ha TeMy He,upo­

IlOJib30Bamrn, IlOJiyl!HBLilHH LI1Hp0Kl1H o6rn.eerneHHblH pe30HaHe H 

Clloco6eTBOBaBLl1HH B03Bpazy 110.U KOHTpOJib roey,uapeTBa,!J.OJIH yqae­

THH B KpynHei1rneM ttecprnHoM 11poeKTe Ha Kaemrn:. 

Bb1 seern.a 6bIJIH eHMBOJIOM BhrcoKoi1: rpa)[()J,aHcTBeHHocrn 1111aT­

p110Tl13Ma. 

B 3TOT 3HaMeHaTeJibHbIM n.eHb )l(eJiaeM BaM MHpHoro He6a mu 
roJionoti, cqaeTbH, 6naronoJiy'IHH H HOBhIX rnopqecKHX ycnexos! 

D pe3l11!CHT 

AO HK «Ka3My1rntlra3» Y.C. Kapa6aAuH 

Mail, 2005 r. 
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